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INTHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3274 
: ; 
WALTER CARPENTER, Plaintiff in Error, 
versus 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
PETITION },OR WRIT OF ERROR AND SUPERBEDE...4.8 
To the Honorable Jilstices of the Suprem~ Court of Appeals" 
of Virginia: 
I. 
JUDGMENT COMPLAINED OF. 
Walter Carpenter, plaintiff in error, ·is aggrieved by the 
final judgment and sentence of the Circuit Court of Hope-
well, Virginia, pronounced in said Court, on the 28th day of 
October, 1946, sentencing him to confinement in the jail of 
said city for a period of twelve months and ordering him to 
pay the fine of Five Hundred Dollars, in accordance with the 
verdict of a jury. 
II. 
THE FACTS. 
Plaintiff in error was tried on October 28, 1946, in the Cir-
cuit Court of Hopewell, Virginia, upon a warrant that 
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charged as follows, to-wit: that Walter Carpenter in said 
city did on the 20th of August, 1946, unlawfully cruelly beat 
and treat one Agnes Carpenter, an inf~pt child, against the 
peace and dignity of the Commonwealth. Defendant entered 
a plea of not guilty and the cause was fried by jury which 
rendered the following verdict, to-wit: ' .: We, the jury, find 
. the defendant guilty, and fix his punishriwnt at a fine of Five 
Hundred Dollars, and twelve months in ;jail.'' W. J. Sacra, 
Foreman. 
The defendant moved the Court t•J set aside the ver-
2• diet of the jury •as aforesaid and grant a new trial 011 
the grounds that the verdict was contrary to the law 
and the evidence, and the commission of error by the Court 
in the admission of evidence and the rofosal to admit evi-
dence, and the refusal of certain instructions requested by 
the defense, and the granting of certain instructions to the 
Commonwealth over objections made in the course of trial. 
· However, the Court overruled the moUon and accordingly, 
pronounced its sentence, namely, that Vtalter Carpenter be 
confined in the jail of the said city for a period of twelve 
months and pay a fine of Five Hundred Dollars, in accord-
ance with the verdict of the jury .. 
III. 
THE FACTS APPEARING FROl\I 'I'HE EVIDENCE. 
We will now lay before the Court a ffummary of the evi-
dence or as much thereof as is material. 
Mrs. Fanny S. Mohr, a witness sworn in behalf of the Com-
monwealth, testified that she was Superintendent of Public 
Welfare for the City of Hopewell, Virginia, and was so em-
ployed in August of 1946; that on the ~?2nd day of August, 
1946, at the direction of Judge Heflin, the Judge of the Ju-
venile Court, she went to a trailer belo::1gi~g to the defend-
ant, Walter Carpenter, located at 6th and Randolph Streets 
in said city; that there she found the little girl, Agnes Car-
penter, age seven years, and that she fook the child, acting 
in pursuance to the request of Judge H1aflin, to the Depart-
ment of Public Welfare; and that she stripped the child's 
clothing off and examined the body; tha.t on her back from 
her shoulders down to her buttocks, and on her buttocks, it 
was a mass of stripes, some of which were open and bleed-
ing, and some had scabs on them. On that portion of her 
body, she fu,rther testified, that her examination further dis-
closed, that there was not one-fourth of an inch that was not 
-~ 
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covere ose stri e · on her forehead· 
.there was a bruise, and. tl:ia ere was a large _ right 
3• across her face, and scars of the ,r;same nature that were 
on her body were on her arms and legs; and that she 
was badly bruised from her hips down to her knees, on the 
inner side of her legs, that the gashes were one-eighth of au 
inch wide; that on the inside of her legs down to her knees, 
there were scars which she had received at an earlier date, 
similar to those on he1· body; that they were healed_;' that· 
there were no fresh scabs on them but that the scars were 
still there. Mrs. Mohr admitted under cross examination 
that she had requested that her appointment as Superin-
tendent be dated back to cover the time in question. Under 
cross examination, Mrs. Mohr admitted that she did not know 
when this condition was made on the child or who made it .. 
She admitted that afterwards, she made another trip to tho= . 
trailer to get the child's clothing and effects, being accom-
panied by a local policeman, and that she found quite a good 
supply of clothing•. 
Mrs. Alice Green testified that the little girl, Agnes Car-
penter, was brought to her by Mrs. Mohr, the Superintendent 
of Public Welfare, and that they undressed her and gave 
her a bath; that the little g·irl 's back was bruised and blood 
came out; that there were some marks that indicated came 
from a strap or belt and that there were quite a- bit of bruises 
on the little girl's legs between her knees and hips; that the 
little child stayed with her about two or three weeks; that 
Agnes Carpenter was not a very obedient child. She further 
testified that one day while she was fixing· lunch, the little 
girl, Agnes Carpenter, ran away from her and went to visit 
the Carpenters, the people she had lived with previously. 
Mr. Horace T. Holt, testifying in behalf of the Common-
wealth, stated that on August 20, 1946, that he lived ap-
proximately seventy-five feet from the trailer occupied by 
the Carpenters, on 6th and Randolph Streets in Hopewell, 
Virginia; that he was sitting in his yard and his attention 
was called to the Carpenter's trailer as he heard a child cry-
ing; that it was late in the afternoon but he did not recall 
what time it was ; that he saw Walter Carpenter come out of 
the trailer and g·et a switch off the tree in the corner of 
4 * the yard and *strip the leaves off of it; that a little girl 
came out behind him and ran around the trailer; that 
Carpenter walked in the direction of the child behind the 
trailer; that the little girl was Agnes Carpenter; that Agnes 
went inside the trailer and the. defendant followed her with 
the switch; that he could hear the child crying and could hear 
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the licks; that the whipping possibly lasfod a minute or two; 
that he called the Police Department; that the police came 
out but they did not go into the trailer and went right away; 
that he called the police back again as later on he could hear 
somebody whipping· the child and could hear the child cry-
ing; that the police came back ·the second. time and stopped 
on Mr. Norwood's corner and said something there ancl went 
back; did not know whether it was five: six, seven or eight 
o'clock. 
Mr. A. J. Lipscomb was also sworn fo:r the Commonwealth 
and testified tlmt he was at Mr. Holt's home on August 20, 
1946, and that their attention was attracted to the trailer 
owned by the Carpenters because they hE~ard a child crying; 
that Mr. Carpenter came out of the traflt3r and broke a -long 
switch off the tree there beside the traile,r and the little girl 
came out of the trailer behind him and ran around the trailer, 
and then she went back into the trailer, and he went back in 
there too, and that he and Mr. Holt coulcl hear the child cry-
ing and could hear licks as if she was be:ing beaten; that the 
little child was Agnes Carpenter; that :Mr. Holt called the 
police and two officers came out but no arrests were made, 
and that subsequently, they heard a noisH that they took to be 
licks and h~ard someone crying or screaming. 
Mrs. A. J. Lipscomb testified that she saw the little child, 
Agnes Carpenter, on the 21st day of August, 1946; that Agnes 
~as sitting on a chair under the awning of the trailer. She 
said she could see from where the little girl's dress covered 
her legs down' to her ankles. They wE1re cut and bruised 
badly and that she had a bruised place on her check and 
temple; that she did not examine the child's body; that she 
had seen the child the day before and these places were 
not there or were not noticeable; that there were a few 
5* •places that looked like cuts or whelps and the others 
were bruises; that she went there at this particular time 
· for _the purpose of seeing what was ·on t:i:.e child's body; that 
she noticed stripes on the child's legs. 
Mrs. S. B. Stanley was sworn in behalf of the Common-
wealth and testified that a few nights hefore she saw in the 
paper about the Carpenter case, she heiard a child crying, 
but that she did not pay any attention to it at first, but the 
child kept screaming and she stopped and looked and knew it 
was coming from the trailer. On cross Eixamination, she ad-
mitted that she could not tell or actually state the date the 
foregoing occurred. · 
Mrs. C. L. Chapman testified in beheLlf of the Common-
wealth as follows, to-wit: that she passEid by the trailer on 
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August 20th and the clay before at which time the child did 
not have any whelps or bruises on her; that she saw the 
child as she bad to pass by the trailer again on the 21st and 
that Agnes was sitting in a little rocking chair near the 
trailer and that her legs were bruised up to where her little 
dress came down, and her arms were bruised, and she had a 
gash across her forehead, and then she bad a bacl bruise on 
her cheek. 
Agnes Carpenter was sworn and testified in behalf of the 
Commonwealth; she stated that she was seven years old, 
that she knew her first name was Agnes, but that she did 
not know her last name; that after she had been taken away 
from the Carpenters, she lived with people by the name o-f 
Hall; that the defendant, Walter Carpenter, whipped her 
with a belt and switch. Asked what part of the body be 
whipped, she replied, "He whipped me all over, wherever he 
could whip me". Asked did he make blood come out of you, 
she answered, "Yes, sir"; that ){rs. Mohr came out to the 
trailer and got l1er the day after the whipping; that Walter 
Carpenter went out and got a switch and then whipped her. 
She was asked by the Commonwealth Attorney, "Is that the 
whipping that made these scars and bruises on your body"1 
She answered, "Yes, sir". She was asked where she 
6* lived before she went to live with the *Carpenters and 
she answered that she lived in a house. She stated that 
the Carpenters had given her plenty of clothes, toys, tricycle, 
and wagon, and they bad given her lots of candy; that the 
day after the whipping that the Carpenters took her to Rich-
mond and they stayed all day and that she played around 
with other children. 
Mrs. Walter Carpenter, the wife of the defendant, testi-
fied that she married Mr. Carpenter in 1942; that she origi-
nally came from North Carolina ; that the parties did not 
have any children, but they had taken two children to take 
care of, one was Agnes and one was her sister; that the older 
girl was at the borne of Mrs. Carpenter's mother in Mt. Airy, 
North Carolina; that that child was twelve years of age; 
that they got the child Agnes with the consent of her mother; 
in fact that the mother of the cl1ild told her that she could 
have the child and that also the grandmother of the child 
consented that the Carpenters take the child; that Agnes' 
father was dead; that they had bad Agnes and had taken 
care of her since December, 1945; that there were scars and 
marks on the child's body when they took her; that there was 
one scar across her collarbone from a dynamite cap explo-
sion, and that there were several other scars on her body; 
that she had different scars on ·her body before they got her; 
6 Supreme Court of Appeals o:c Virginia 
that Agnes .would scratch these scars and little pimples would 
show up on these scars and she would dig into them with her 
:fingernails; that it was necessary for her (Mrs. Carpenter) 
to tape the places up and they would heal up, but a lot of 
times, Agnes would pull the tape off and scratch ·herself 
there again. Mrs. Carpenter was asked:, '' Had those sores 
that you spoke of that were on her body when you took her 
healed up on the 20th of August, 19467" Mrs. Carpenter 
answered, ''No,' they had not. They would break out all the 
time. It was hardly a week since they ha.d been raw because 
of her scratching them. It was awful how she would dig into 
those places with her :fingernails". She testified that Mr. 
Carpenter had whipped Ag11es two or three times since they 
had had the child, but that he had not beat her up; that 
7• she was a very stubborn child. Mrs. •·carpenter testified 
that she was present when her husband, Yv alter Carpen-
ter, the defendant, whipped Agnes on August 20, 1946. ~he 
stated that he whipped her with a little switch. She testified 
that on the occasion in question, Mr. Carpenter gave her lit-
tle licks with this switch and that it did not last as long as 
four minutes. A small switch attached with adhesive tape 
was exhibited and Mrs. Carpenter testifiE,d that that was the 
switch with which Mr. Carpenter had w:J.ipped Agnes. She 
testified tliat Agnes had several bruises on her legs as she 
had turned over on her tricycle and also turned over on her 
wagon. She testified that there was a radio program on the 
evening· Mr. Carpenter whipped Agnes. It was a story called 
''Theater of Romance''. A man was d1·owning his sweet-
heart and there were screams during that time. Mrs. Car-
penter produ~ed the Richmond Times-Dispatch of August 
20th, and the radio program ref erred to was detached from 
the ~other portion of the pap~r and :filed in evidence. She 
testified that they had furnished the ch]d Agnes plenty of 
clothes. She testified that at the time Mr:s. Mohr took Agne8 
away from them that the Welfare people took thirty dresses 
belonging to Agnes, besides underclothini~: and other clothes; 
that they had also ·bought her a brand nE:W overcoat for her 
to wear to school in the coming winter; that it cost $17 .50. 
She testified that Agnes was whipped by ]fr. Carpenter on the 
~0th day of August, 1946, for stealing; that previously Agnes 
had stolen a whistle and a watch from a Five and Ten Cent 
Store in Richmond, Virginia; that Agnes was talked with 
and that Agnes promised not to do anything like that again; 
that Mr. Carpenter whipped her at the time in question be-
cause she went into the wardrobe and s1ole a box of candy; 
that they had instructed her not to takE, anything that did 
iiot belong to her. 
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Walter Carpenter, the defendant, testifying in his own be-
half stated that he was originally from Wytheville, Virginia; 
that he had been married to Mrs. Carpenter for four years; 
that they had no children of their own; that they got posses-
sion of Agnes and had taken care of her since December, 1945; 
that he was a construction steel worker; that he had 
s• whipped Agnes three times since 41'they had had her; that 
one time he had whipped Agnes for beg·ging on the street; 
that Agnes had stolen a whistle and watch from a Five and 
Ten Cent Store in Richmond, Virginia, but that he had made 
restitution to the manager of the store; that he whipped her 
on the 20th day of August, 1946, with a little switch indi-
cating the exhibit in evidence, because Agnes had taken a box 
of candy that did not belong· to her. He stated that he had 
whipped her but that he did not whip her UllIJlercifully and 
that he was not responsible for any such condition on the 
body of the child as Mrs. Mohr testified; that the child had 
been under his exclusive care since December, 1945. 
Mr. W. H. Lane, sworn in behalf of the defendant, testified 
as follows: that after the arrest of the Carpenters, that be 
was approached by Mr. W. J. Robbins, an attorney, and ex-
amined a tree next to the location of the trailer, attempting· 
to find where a limb was broken therefrom; that they did 
find where a limb had been broken; that they found the place 
where the switch was broken from the tree and it looked like 
it might have been just a little smaller than the end of his 
finger where it was broken. 
Mr. W. J. Robbins, counsel for the defense, withdrew from 
the case and took the stand in behalf of the defendant. Mr. 
Robbins testified that immediately after the hearing in Po-
lice Court, he went out to the place where the Carpenter 
trailer was located; that a tree stood near the place where 
the trailer was parked; that he and Mr. Lane examined the 
tree and found where one switch had been broken from it; 
that this place was the only place on the tree that showed 
any evidence of anything· having been broken or cut from it. 
He was asked, '' Did you make any efforts afterwards to cut 
above the place where the switch had been broken from the 
tree, so as to have that piece of the limb accessible to be in 
evidence?" He answered, "Yes", and idntified the exhibit 
in the evidence as the piece he and Mr. Lane cut off. , He 
testified he was given a switch by Mrs. Carpenter and that 
the said switch was attached to the limb cut off with scotch 
tape, which was the switch in evidence; that he saw 
9• *the child, Agnes Carpenter, early in September and 
noticed no indication whatey-er that the child had been 
whipped. 
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Roy Wimmer testified in behalf of the defendant as fol-
lows, to-wit: that he lived in Henrico County, Virginia, and 
ran a service station on West Broad Street, Richmond, Vir-
ginia; that in the Spring of 1946, the Carpenters rented a 
parking place for their trailer from him, and stayed there 
about thirty days. He testified that he had ample oppor-
tunity to observe the child, Agnes CarpE!nter; that he never 
saw anything· in the way of mistreatment of the child. 
Mr. R. B. Anderson, after being· sworn for the defendant1 . 
testified as follows, to-wit: that he was a service station op-
erator and lived in Richmond, Virginia.; that he knew Mr. 
and Mrs. Carpenter; that they previously lived in the West 
End of Richmond, and moved to his place on his lot and lived 
there about two months; that he saw the little child, .Agnes 
Carpenter, on the Wednesday, or the day before it was al-
leged that Mr. Carpenter whipped th<:, child; that at this 
time, he noticed a little place on her cheek and asked her when 
it happened and the child said that sh,~ fell down; furthe1\ 
that on the following Saturday, Mr. and Mrs. Carpenter tolcl 
him that they had been arrested for ·c:nmercifully beating 
the child. He testified that he had never heard either of tbe 
Carpenters raise their voice ot the chiM and that they sup-
plied the child with good clothes. 
Thomas Haskett, sworn for the def ,mse, testified as fol-
lows, to-wit: that ·he lived on 7th Stree:t in Hopewell, Vir-
ginia, and that he worked on the bridg·,~; that he had lived 
there fourteen years; that he had been knowing the Carpenters 
a month or so but did not know their Lame until yesterday. 
He knew that they lived in a trailer near his place; that he 
saw the child, Agnes Carpenter, on or 1:.'nout the 20th of Au-
gust, 1946, slide out of a wagon on the hard surface part of 
the street. Stated she was there at the air-pressure ap-
paratus, where you put air in the tires. 
lO(t * J. T. Gwaltney, sworn for the defendant, testified 
that he lived at 103 Freeinont Street, Hopewell, Vir-
ginia; that he had lived there since 192~1; that he lived about 
100 yards from the place where the Carpenter tr_ailer was 
parked; stated that he saw the Carpenters practically every 
evening. '' I would go over Mr. Lane's Service Station and 
the trailer was there, and they would b (~ there, and I woulcl 
laugh and talk with them, and sometim~s I would sit down 
and stay awhile; near about always I would sit down there". 
He stated that he never saw the little child whipped. He 
stated that be was over at the Carpenter's trailer the nigM 
it was stated the child was whipped and that he was over 
at the trailer the next night after it was alleged that Mr. Car-
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penter had whipped Agnes; that he saw Agnes running 
around and that he did not see any bruises, scars or any evi-
dence of a whipping or a beating. 
IV. 
E~.RORS COMPLAINED OF. 
1. Error of the trial judge in refusing to permit cqunsel 
for the defense to properly test the qualification of each of 
the jurors. Transcript, pages 2-6. 
2. Error of the Court in permitting Ag·nes Carpenter, age 
seven, to testify. before determining that she was a .Proper 
person under the law to give evidence, and in permitting the 
testimony of Agnes Carpenter to be considered by the jury in 
their deliberations. , 
3. Error of the Court in refusing to permit the jury to 
hear the testimony of Mrs. Walter Carpenter in respect to 
the actions of Mrs. Mohr, the Welfare ,vorker. 
4. Error of the Court in refusing to permit Walter Car-
penter, the defendant, to testify in respect to Three Hun-
dred Dollars that he had spent on Agnes, the little girl on 
whom it is alleged the assault was made. 
5. Error of the Court in permitting Mrs. Mohr to stand 
by the side of the little girl, Agnes Carpenter, while Agnes 
was testifying before the jury. 
11 * ~6. Error of the Court in refusing to· set aside the 
verdict of the jury as contrary to the law and the evi-· 
dence. 
7. Error of the Court in granting Instruction No. 1. 
8. Error of the Court in refusing to grant Instructions C, 
D and E asked for ·by the defense. 
v. 
ARGUMENT. 
l. Error of the trial judge in refusing to permit counsel 
for the defense to properly test the qualification of each of 
the jurors. Transcript, pages 2-6. 
It will be noted by reference to page 3 of the Transcript 
the following: 
The Court: I will let counsel examine each of the jurors 
as to whether or not he is a proper juror. 
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Then the defense counsel asked one of the jurors : '' Do 
you believe that a man has the right as. a parent to inflict 
proper punishment on a child or noU" 
The Court refused to permit counsel to so interrogate the 
juror. 
Counsel answer~d: "Do I understand that the juror is not 
permitted to answer any question along that lineY'' 
The Court answered, ''Yes,'' and the e:;rception was taken. 
The same exception taken in respect to the other members 
of the jury. Transcript, page 4. 
It is true that the question of whether a proposed juror 
in a criminal case is prejudiced against or favorably inclined 
toward any particular defense is no test of his qualification 
for jury duty. Nor is a juror incomp,3tent because of a 
prejudice against a particular defense · where the Court is 
satisfied that the nature of the prejudice is not of a charac-
ter calculated to influence the juror's verdict. State v. Baker, 
246 Mo. 355, 152 S. W. 46. 
12* •However, a party is not a qualified juror and it is 
reversible error to permit him to Berve upon the jury 
when he is unwilling to accept as a defense, if proven, that 
which the law recog·nizes as such. 
A juror was disqualified to sit in a murder case in which 
the sole defense was insanity, who statod on his voir di-re 
that he would require overwhelming proof of insanity before 
acquitting on that ground, the law re~.11iring proof of in-
sanity only by a ''preponderance'' of the evidence, which 
may leave the mind in doubt, while overwhelming proof '' is 
such that is to relieve every doubt from the mind".- Jone8 · 
v. State, 60 Tex. Cr. 139, 131 S. W. 572. 
To the same effect in People v. CarptmJer, 102 N. Y. 238, 
6 N. E. 584; }T1illis v. State, 91 Tex. Cr. :329, 239 S. W. 212. 
Now let us apply the foregoing principles to the matter in 
the assignment of error. 
It is a matter of common knowledge that individuals differ 
greatly in respect to chastisement or tlrn imposition of cor-
poreal punishment upon children. Some intelligent people 
abhor whipping children or the imposit:.oµ of any corporeal 
, punishment, however slight it may be. 'l~he view of this class 
of people is that such punishment does not tend to deter a 
child from waywardness but that the punishment has the ef-
fect of making the child rebellious and incorrigible, and in-
stead of tending to raise the moral standards of the child, it 
tends to lower such standards. · 
Also, what some individuals conside:~ a just punishment 
for a child for a given offense, other individuals of equal in-
telligence would consider corporeal· punishment of the same 
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character and degree as entirely disproportionate to the of-
fense, and should not be imposed. 
The law guaranteed the defendant, Walter· Carpenter, a 
trial by· an impartial jury of his peers, and counsel had a per-
fect right to thoroughly test the feelings of the jury aud 
their attitude in regard to corporeal punishment by a parent 
or one standing in loao-parentis. It is easy to visualize 
13>ll< that a •juror may consider it entirely ·wrong, inhuma1Je, 
and barbarous for a parent to whip a child regardless· 
of the nature and character of the offense. It may appPar 
upon interrogation that such juror would be so prejudicC'd 
whenever a parent whipped his child that he could not on · 
account of the scruples embedded in him consider and de-
termine the case in accordance with recognized principles of 
law. The foregoing argument is doubly true in this case as 
the Court did not even ask the members of the jury whether 
or not they would be guided by the instructions of the Court 
but merely the following question, '' Are you and each of you 
prepared to hear the evidence in this case and a true verdict -
render, both with respect to the rights of the Commonwealth 
and the defendanU" Answer, "Yes, sir". Transcript, 
page 3. 
The ref ore, we submit that the above exception was well 
taken and constitutes reversible error. 
2. Error of the Court in permitting Ag'lles Carpenter, age 
seven, to testify before determining that she was a proper 
person under the law to give evidence, and in permitting the 
testimony of Agnes Carpenter to be considered by the jury 
in their deliberations. 
The testimony of Agnes Carpenter, the little girl on whom 
it is alleged the plaintiff in error committed the assault, ap-
pears on pages 37-42, inclusive, of the Transcript, and also 
on page 58 · of the Transcript. 
It will be noted by inspection that this little seven-year-old 
girl was sworn just like an adult and testified; that no test 
or interrogation of her as a condition precedent of her tes-
tifying was conducted by the trial judge as the law directs. 
It was the duty of the presiding judge before he permitted 
this little girl to testify and give her account of the alleged 
assault before the jury, to question her and conduct a pains-
taking and thorough examination, in order to determine 
whether or not she possessed sufficient intelligence to com-
prehend and understand the sanctity of an oath. He 
14* should have determined that she •possessed a sense of 
moral responsibility, at least to the extent of a con-
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sciousness of a duty to speak the truth. Also before per-
mitting this child to be sworn, the trial judge should havt! 
conducted a sufficient examination to ad.;judicate and deter- · 
mine that this little gfrl had sufficient mrn1tal capacity to ob-
serve data and record it in mind, and u:~.derstand q~estions 
put to her and. be able to give intelligent answers. Even if 
the testimony of the little girl had been of an apparently in-
telligent nature, nevertheless, the flagrant error of the trial 
judge in failing to examine her thoroug·hly as a condition 
precedent to taking the oath and testifying would not have 
been cured. However, in the instant cai,e, the testimony of 
little Agnes Carpenter is far from intelligent. She merely 
gives categorical answers to the questiom propounded to her 
by the Attorney for the Commonwealth. It appears. that she 
has been influenced and answered in par:rot-like form. 
Donnelley v. Territory (Ariz.), 52 Pacific 368, is a leading 
case on the above subject and numerous, cases are cited in 
this case . 
. In this case, the Court said: ''It is (he duty of the pre-
siding judge to examine the child without interference of 
counsel, in regard to the oblig·ation of an oath, and in tlw 
proper cases, to explain the same to one intelligent enough 
to comprehend what he says and then to determine whether 
or not such child shall be sworn or permitted to testify. 
'' Children under the age of fourteen will not be presumed 
to have sufficient understanding to be a_ witness, but investi-
gation may disclose entire qualification.:·' 
The above Arizona case quoted with approval from an-
other leading case on the subject, namely, Hughes v. Rail-
road Company, Mich. 31, N. W. 605. 
In this case a child of seven years of age was interrogated 
and examined but not thoroughly enough by the trial judge be-
fore being sworn. However, the .Court stated as follows: ''Yet., 
as a witness this child told quite a str.a.ight and consistent 
story ~s to how the accident happened in which he was in-
jured.'' 
15* •However, .the Court held in this case that the trial 
judge had wrongly permitted the ehild to testify and 
held that in so permitting, the Court committed reversible 
error. 
We will quote further from the above :~fichigan case : '' The 
said seven-year-old child was examined by counsel, and not 
particularly tested by the Court, and the Court, without mak-
ing any personal examination, certifying, or in any way giv-
ing an opinion tllat the boy understood the nature or obli-
gation of an oath or affirmation, left it all to the jury, to 
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be tested by the ordinary questioning and cross questioning 
by counsel. '' 
"This is what might, 110 doubt, be safe with many other 
persons besides children, and may have their truth substan-
tially tested, whether sworn or not. But the law entitles 
parties to insist that all witnesses shall be put upon some 
solemn obligation before testifying, and exclude witnesses 
who are incapable of understanding its sanction. As Mr." 
Starkie very well explains it, this is not done because the 
law imputes guilt or blame to those who do not appreciate 
it, but because it requires the highest attainable sanction for 
testimony. I Starkie Ev. 22. It is not left to Courts to let 
in everything which, in their general opinion, or in the case 
of the particular witness might be safe, neither does it rest 
on auy particular opinions, but he must do the one or the 
other, and he must he able to comprehend it. Upon this there 
is no conflict in· the cases. It is necessary to be left very 
much to the discretion of the trial judge if he undertakes to 
exercise that discretion and acts upon such examination as 
satisfies his own mind. He should conduct this examination 
as in his judgment will be effectual. It cannot be safely left 
to counsel to make the examination. In McGuire's Case, be-
fore referred to, the judge g·ave a careful personal examina-
tion to the child and formed a distinct opinion of his own, 
founded on that examination. As the preliminary inquiry 
cam1ot be and is not under oath, there "is the strongest rea-
son for very careful action by the judge himself on his offi-
cial responsibility. The cases and· textbooks recognize 
16* this distinctly. See Greenleaf Ev. *367-368. 
A careful judicial examination is much more satis-
factory than answers which may or may not be really intelli-
gent. • 
Certainly, the testimony in chief of the little girl, Agnes 
Carpenter, only seven years of age, does not by any means 
measure up to the testimony in chief of the little child in 
Donnelley v. Territory, sitpra. Agnes Carpenter merely cate-
gorically answered the questions of the C?mmonwealth 's A~-
torney, while ::M:rs. Fanny S. Mohr, Supermtendent of Pubhc 
Welfare, in whose custody Agnes had been for several 
months, stood beside her, and of course having some effect 
on her and her testimony. See categorical answers, Tran-
script, page 39. 
Question: Now, did he make the blood come out of you! 
Answer : Yes, sir. 
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Transcript, page 40 : 
Question: Is that whipping what macle these scars and 
bruises on your legs and body! 
Answer: Yes, sir. 
Agnes doesn't even know what ber name is. Transcript, 
page 37: 
Question: What is your last namet 
Answer: I do not know my last name. 
Question: You know your first name is Agnes 1 
Answer: Y ~s, sir. 
Although Agnes went to school in N E,wburn, she did not 
know it was in North Carolina, but stated it was in Virginia. 
Transcript, page 40 . 
. Asked where she lived before the Car:penters got her and 
her answer was that she lived in a house. ~rranscript, page 40. 
Compare the careful and painstaking examination con-
ducted by the trial judge in Rogers v. Co·m,monwealth, 132 Va. 
771, as a condition precedent of permitting a child to testify. 
With no examination at all by the trial Judge in the present 
case and no determination or adjudication prior to her taking 
oath, that she was a competent w:.tness. The case of 
17'1 Rogers v. 11,:Conimonwealth, supra, aud citations therein, 
is ample authority that the judge in the case of the 
plaintiff in error committed reversible- error of the most fla-
grant character in permitting this child to testify without a 
judicial examination as to her· capacity as a witness. It is 
also authority for the proposition that the testimony in chief 
of Agnes does not m~asure up to that deigree of intelligence 
required for a seven-year-old child's .evidence to be scrutin-
ized by a jury in determining guilt or innocnce. Compare the 
intelligence expressed by the little child in her testimony in 
chief in Rogers v. Comnionwealth, suprn, and the unintelli-
gent categorical testimony of Agnes Ca:rpenter. We submit 
that if the above was the only error that the record disclosed, 
it would amply suffi~e within itself for the reversal o~ this 
case. 
3. Error of the Court in refusing to permit the jury to hear 
the testimony of Mrs. Walter Carpenter in respect to the ac-
tions of Mrs. Mohr, the Welfare Work1~r. 
In respect to this assignment of erro:~, reference is called 
to the Transcript on pages 62 and 63 RH follows, to-wit: 
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Question: Have you seen the child here during the .recess f 
Answer:· · Yes, sir, she hugged and kissed me out in the hall. 
Question: Did anybody attempt to take her away from you Y 
Mr. Jones: I object. 
Mr. Mann: My reason for that question·is that I am show-
ing the interest that Mrs. Mohr has in the conduct of this 
case. 
The Court: I will not allow the question to be asked. 
Mr. Mann: Then I understand that your Honor sustains 
the objection. · 
The Court: Yes. 
Mr. Mann: Then I ask that I be permitted to put the an-
swer in the record. . 
The Court : Finish with the witness first. 
Mr. Mann: And then we will put it in. 
is• * Answer : (.At the end of the taltlng of the testimony 
and out of the hearing of the jury) Yes, sir, the Wel-
fare won;ian was there, and she reached out and caught her 
by the arm and took her away from me. And I had given her 
some money, and the vVelfare woman took the money away 
from her and gave it back to me. And Mr. Anderson was 
there and gave her some money too and the Welfare woman 
took that money away from her and gave it back to him. 
Questions: And that Vl elfare woman was Mrs. Mohr, who 
has testified in this case t 
Answer: Yes, sir. ( Case resumed in the presence of the 
jury). 
The above exception was well taken for certainly the de-
fendant had the right to show the jury the prejudice and bias 
existing in the mind of Mrs. Mohr. Mrs. Mohr, who is the 
same Mrs. Mohr who stood by Agnes when she testified, was 
one of the chief witnesses of tl1e Commonwealth and the jur7 
should have been allowed to weigh and scrutinize her testi-
mony considering her attitude towarcl the Carpenters and 
such actions as Mrs. Mohr displayed above could have very 
well given the jury grounds to believe that she was not acting 
or testifying fairly but that she was thoroughly prejudiced 
in the premises. The above is even more significant when we 
consider that Mrs. Mohr even desired that her commission 
as Superintendent of Public Welfare be dated back in order 
to cover the investigation in the Carpenter case. :M:rs. Mohr 
certainly could not have been acting in good faith, for cer-
tainly we must assume that she had sufficient intelligence to 
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know that she was not the superintendent a.t that time and that 
no subsequent action could make a statu.1, exist that did not 
exist at the time. The prejudice of the local authorities is 
further exemplified when we ·consider tha.1; they jailed the de-
fendant's wife without a scintilla of evidence that she had 
even touched the child. It was not until 1.he trial in the Court 
of record has ·.proceeded at length that Mrs. Carpenter was 
exonerated. Transcript, pages 46 and 47. 
19• ·The desire of Mrs. Mohr to havu her commission as 
Superintendent of Public vVelfare dated back is dis-
closed on page 15 of the Transcript. 
We accordingly submit that the action. of the Court in ex-
cluding the above testimony of Mrs. Carpenter in respect to 
the prejudiced actions of Mrs. Mohr constitutes reversible 
error. 
4. Error of the Court in refusing to permit " 7alter Car-
penter, the defendant, to testify in respec.t to Three Hundred 
Dollars that he had spent on Agnes, the little girl on whom it 
is alleged the ass~ult was made. 
Under this assignment of error., reference is called to pages 
71 and 72 of the Transcript as follows, to-wit: ' 
Questions: Since you have this child under your care ha.ve 
you any idea how much you have spent cu her 1 
Mr. Jones: I object to that. 
Mr. Mann: That is one evidence of thE, treatment that was 
accorded her. 
The Court: The objection is sustained. 
Mr. Mann: We except, and will supply the answer when we 
get throug·h with the testimony. 
The Court : All right. 
Answer: (At the end of the taking of the testimony and 
out of the hearing of the jury). Over *300.00 since I have 
her. 
( Case resumed in the presence of the Jury.) 
The record discloses that about nine months prior to Au-
gust 20, 1946, the date upon which it is alloged that the defend-
ant assaulted the little girl, Agnes Ca:~penter, that he bad 
taken possession of the child with the sanction of its mother 
and grandmother-the father being dead-The· testimony of 
all of the witnesses that visited the Cai~penters and had op-
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portunity to observe their general attitude towards the child 
testified how nicely they treated the child and the care and 
consideration that was apparently displayed toward 
20• ,jirthe child. The fact that this man who is no blood rela-
tion of the child or connected by kinship in any capacity, 
had spent $300.00 on this child certainly shows love and af-
fe~tion toward the child. It w:as of great probative value. 
The jury might well have considered it and it would have had 
a tendency to cause the jury to disbelieve th~t Carpenter had 
unmercifully beaten the child. It might properly have had a 
tendency to cause the jury to believe that his actions in whip-
ping the child were not the outgrowth of malice or ill-will, but 
done for the sole purpose of giving her proper training. 
Accordingly, we submit that the above exception was well 
taken. 
5. _Error of the Court in permitting Mrs. Mohr to stand by 
the side of the little girl, Agnes Carpenter, while Agnes was 
testifying before the jury. 
Observation of pages 37 and 38 of the Transcript discloses 
the following, to-wit: 
Mr. Jones: I desire to call little Agnes Carpenter, and I 
ask that Mrs. Mohr be permitted to come in with her and 
stand near her. 
Mr. Mann: I object to that. 
The Court : It is overruled. 
Mr. Mann: Exception. 
Agnes Carpenter, sworn for the Commonwealth: 
DIRECT EXAMINATION. 
By Mr. Jones: 
Questions: Now,, Agnes, you talk loud enough for the jury 
to hear you. What is your last name? 
Answer : I do not know my last name. 
Questions : You know your first name is Agnes Y 
Answer : Yes, sir. 
Question: Do you know how old you are? 
Answer : Seven. 
21 * *Question: .And what did you say your name was f 
Answer: Agnes. 
Mr. Mann: I renew my objection to Mrs. Mohr standing 
back of the child. 
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The Court: It is overruled. 
Mr •. Mann: Exception. 
T:µe action of the Court in permitting :~frs. Mohr to stand 
by this child of tender years while she ·was giving her testi-
mony to the jury appears definitelv erroneous and an action 
on the part of the trial judg·e that"' should not be encouraij·ed 
or permitted. 
Mrs.- Mohr · in her official capacity e:rnrcised supervision 
over the child and certainly a child so young would, by the 
very presence of Mrs. Mohr at her side, be instilled with fear 
that.if she did relate anything of a favorable character in re-
spect. to the defendant, she would incur t:he animosity of Mrs. 
Mohr and probably subject herself to punishment. 
It is the purpose of the law that even jJ the child answered 
the test of being a qualified and compet.?nt witness, that she 
should be permitted to relate her story to the jury untrampled, 
and neither side, whet.her it be the Commonwealth or the de-
fense, should or permitted to instill fear or awe in the child's 
mind when she is giving her testimony. We submit the ex-
ception was weli taken. 
6. Error of the Court in refusing to set aside the verdict of' 
the jury as contrary to the law and the 1?vidence. 
The verdict of the jury was clearly contrary to the law and 
the evidence and without evidence to support it. 
Being plainly wrong, it was the duty ,of the trial judge to 
set it aside, and the exception, Transcri:pt, page 8, in this re-
spect was well taken. 
The defendant and his wife have no children of their own. 
They· had been married about four years. Nine months 
22* previous t~ August, 1946., with •c,msent of the mother 
of the child and its grandmother, the father being dead. 
Carpenter took possession of the child. He had previously 
taken possession of the child's sister. · The defendant assumed 
all responsibilities for the rearing· and general welfare of 
Agnes. He was measuring up fully to t:be obligations that he 
had assumed. The fact of taking possession of this child, 
whose father was dead, and incurring all the expenses and 
oblig·ations essential to raising this child was an act on Car-
penter's part that displayed kindness and consideration and 
a desire to assist her through childhood. 
A fair reading of the entire Transcript establishes from 
all of the actions of Carpenter that he :loved the child dearly 
and desired that the child have a happ~r and wholesome life 
and that she be raised in an atmosphere of rectitud_e and right 
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and become an asset to whatever comm~ty it would be the 
lot of the family to live. 
The testimony of all of the parties that visited the Car .. 
penters and who were a:ff orded opportunity to obi;e:i've their 
home life and their attitude towards the child establishes that 
the Carpenters were treating Agnes in the same manner as 
if she had been their own flesh and blood. 
It is established by the evidence that the Carpenters not 
only gave Agnes the necessities of life but also gave her. toys, 
candy, etc., the little things which mean so much in a young 
child's life. 
The testimony of Mrs. Carpenter,. Transcript, page 66, 
establishes that when the Welfare people took Agnes away 
from them that they took thirty dresses belonging to Agnes 
as well as a new overcoat that they had bought the little girl 
for school wear. 
Even Mrs. Mohr corroborate the foregoing, see Transcript, 
page 15, to~wit: · 
Question: How much clothing· did you find t 
Answer: I found quite a good supply of clothing. 
See testimony of Agnes, Transcript., page 41. 
23• *Question: Didn't they give you plenty of clothes 7 
Answer : Yes, sir. · 
Question: And ~id they give you toys f 
Answer : Yes, sir. 
Question: And did they give you a tricycle! 
Answer : Yes, sir. . 
Question: And did they give you a wagon Y 
Answer : Yes, sir. 
Question: And candy? 
Answer : Yes, sir. 
Question: They gave you a lot of candy, didn't they? 
Answer : Yes, sir. 
The a:ff ection of Agnes for her foster parents, the Carpen .. 
ters, was so great that even after the Welfare people over in· 
Hopewell got her in their clutches, she ran away and cQ.me 
back to the trailer of her foster parents. Is this the attitude 
of a child that has been ill-treated? . 
In this case, Walter Carpenter stood in loco-parentis to 
Agnes, every right that belonged to an actual father in re .. 
spect to the correction of a child belonged to Walter Carpen-
ter. This is recog'llized by all authorities. Holmes v. Stat.e, 
20 Supreme Court of Appeals ot Virginia 
Ala. 39 S. 569; Dean v. State, 89 Ala. 46, 8 S. 48 ; Donnelley 
v. Territory, 5 Ariz. 291, 52 Pacific 368; State v. Bost, 125 
N. C. 707, 34 S. E. 650; State v. Alford, 68 N. C. 322; Snowden 
v. State, 12 Tex. 105; Gorman v. State, 4~~ Tex. 221. 
The above principle is well stated in Snowden v. State?, 
su,pra, '' in a trial for aggravated assault upon a girl, fifteen 
years old, it was in proof that she lived with the defendant, 
who was her .elder brother and who provided her with board, 
lodging·, clothing and schooling-held, that such evidence en-
titled.defense to call upon the Court and i:~harge the jury that 
he had the parental right of correction.'' 
24• •While the record shows that A:2:nes was a well-be-
haved, well-mannered little child, J;et it was disclosed 
that she was unruly and stubborn. The fact that she had nice 
manners and conducted herself in thi:3 respect probably 
speaks well for the training that the Carpenters were giving 
her. 
However, the record discloses and it is undisputed that 
she had stolen a watch and a whistle from a Five and Ten 
Cent Store in Richmond, Virginia, and tl1at she had been ad-
monished by her foster parents never to :Let this occur again. 
Mr. Carpenter also testified that he had had to whip .A.gnes 
on a previous occasion because she was be:gging on the street. 
On the 20th of August, 1946, when Mr .. Carpenter whipped 
Agnes, the alleged offense of which he was tried and convicted 
as aforesaid, the undisputed evidence of Mr. and Mrs. Car-
penter is that Agnes stole a box of candy. 
Carpenter had taken upon himself a seirious responsibility 
in taking this child to raise. ·with thiE; responsibility went 
the duty to correct and perhaps punisJ:., duties which were 
not necessarily pleasant duties to perfor:c!l. 
Wben a child of tender years gets in the habit of stealing 
and persists in such vice, it is not a minor 01· trivial matter. 
Under such circumstances, it is not only the right but the 
manifest duty of a parent or guardian to punish such child 
'and to punish the child severely. Being· so situated as Car-
penter was on the 20th of August, 1946, if he had not whipped 
Agnes for stealing the candy, it would have been a serious 
dereliction of duty on his part and would have inculcated 
in the mind of the child the idea that her foster father en-
cour.aged rather than condemned such aetions on her part. · 
Although prejudice is apparent and nns through the en-
tire testimony for the Commonwealth, nevertheless, the 
State's evidence does not show that thEi little girl was un-
mercifully or excessively whipped by Carpenter. The element 
of malice that is always essential to establish guilt in cases of 
this character is entirely lacking. That the whipping was so 
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excessive as to establish beyoud a reasonable doubt that 
25• Carpenter was actuated by malice and *did not act in 
good faith for t.lle purpose of correction is not apparent 
from a fair reading of t.lle entire 'l'ranscr1pt now before the , 
Court. No one disputes, not even the cl1i1d herself, who took 
the stand, that sl1e was whipped for stealing and that this 
was not ~e first time she llaa been guuty ot this vice. Al-
t.hough the ~tate attempted to establish that the whipping was 
. renewed for the second tnne on the day in question, never-
theless, there is not the s1ig1Jtest intimation in the testimony 
of the child that t.h1s took p1ace. .Mrs. Uarpenter in her testi-
mouy explained that screaming by a woman on the radio took 
place as a part of a radio program later on that evening and 
mtroduced as an exhibit a copy of the program from the .Rich-
mond 'l'imes Dispatch, and tnere is not the slightest eviden<~e 
to dispute ller m tile capacity. 
lt will be noted from reaomg the record that on the 20th of 
August, HJ46, a neighbor by t11e nume of 1iolt called the police 
to tue Uarpenter traller 011 account of the whipping but that 
the p'ohce upon investigation ig·nored t.l.le entire matter as 
of no consequence. 
. .l!iven 1-iolt does not testify to any excessive or unmerciful 
beating of the child. bee testimony of Holt, Transcript, 
page 1~. 
Question: And you could hear the child crying Y 
Answer : Yes, su. , 
Question: Appi:oximately how long did that whipping 
last1 · 
Answer: I could uot say. It · was possibly a minute or 
two; possibly a couple of minutes or more. 1 could not say 
that. 
Question: And then what did you see¥ Did the child come 
ouU 
Answer : No, sir. 
The testimony of Lipscomb wlio was with Holt approxi-
mately seventy-rive feet from the tntiler is to the same effect. 
The evidence is further that Carpenter whipped the girl 
with a small switch. · 
It is further significant that with all of the complain-
26* ing of Mrs. *l\fohr in respect to the condition of the 
child that even she did not see fit to call for medical 
attention of any nature or character. The undisputed evi-
dence is that the Yery next day after the whipping, Agnes 
was running around and playing as usual. Under these facts 
and circumstances, it is incredible to believe that the child 
had been subjected to an unmerciful whipping. 
22 rtei:pfeftie Cetift if ApPe,1s @:l Vif~-1 
~oth M.r, tlid ltlrs. CtUPltlitef t~sti:fied: .tbit the Wliipplng 
'W.as .only a teisoii!ible. ~hti~tis<ttnettt oecasH:rn~d by tlte steali»§ 
tif tlte.~~ . _ 
. :Aft§, Mt>lit~ who t;ti'ipPed tlie ehiltl and t?»ami:ne'tl heF t5tfe~ 
fWlt; e~pli!in~ tliat tbe1·~ wen~ filim-erdii.a f;,2ttbs dli the body of 
hll~ oliild. Mrs, Mohr is f tanlt e11ough ·50 tel~te thttt th~re 
w@re 13oits eii the elilltl 's l1ddy -Where suabs llad previously 
f«ilttrl~d. ~ee testimei1y <1f Mts: Molli', 'I':ransetipt, pages 18 
and 18 .. 
Mrs, Moht related t11at thete wei'e st:rit1es on the inside of 
tllti .ohild's l~gff Wltfoli cel'·tainlf would· no·t have been inflicted 
lit t whippuig. 
. :Neithat Mis: :Mohr or Mi·s., Ot~eil kite-W of their own knowl:. 
ea~e wliat eatt~eel the eonrlititm tif the ehild, and the tastimony 
of .IJipseoonb Eind Hdlt is not to the effec1t that thei·e was a 
severe beating, but only a whip:1:ling fer a minute or so. 
Mrs~ Carpenter eleatly e~plains in he1· testimony that the 
tlhild had the hnbit of scratchin~ tt11d dig1iging hat fingern.ails 
in the placas on hei~ body and legs and foat these places had 
ansted for sofn~ months 1 that as old sea hs would disappear; 
this habit of the child on account of the condition of her skin 
would et~ate new sore plMes and that t:t.13 foregoin§ was the 
caJ1se of the eliild 's trouble. See Transe:ript, page 61. 
Now, if we do not accept the testimony of Mrs. Carpentet; 
with respect to the condition of the ch:Lld and what occa-
sioned it, than;. whose testimony are we going to accept? The 
testimony of the child was clearly inadmissible under all au-
thtir.itt in the United St.ates, and. even if admissiblet does :hot 
show of itself such a whipping that would make the actions 
of Catpenter Q:t a criminal nature and el:.araetet. 
. . Strildilg out the testimony of th~ child, the result is 
27* that neitbe:r *Mrs. Mohr nor Mrs. Green saw the whip;.. 
ping and tliere is no evidence in tuspe-et to its severity 
and there is no evidence in rf)spect to the whipping exc~pt 
that rendered by Carpenter and his wifo and Messrs. Lips-
comb and Holt, and such evidence inclicafos that the whipping 
was of a -verj mild nature and C!ertainly do·es not maasure up 
to actions- for whiclI Carpenter can be hE,ld criminally liable. 
Testimony that the child received bruises by falling from her 
wagon rendered by defense witnesses i~ undisputed~ as well 
as the testiino11y of these witnesses in respect to the care 
and considerat~ treatment that CarpentE,r gave this child. 
We submit that the Court was in erro:t in fa.ilirtg to set the 
vardict 0£ the jury aside as Mntrary to the law and the evi=-
d~nce and without evidence to support it as there is no evi~ 
d~nce that the child sustained by tlle whi:pping any permanent 
injuries to mind 01· body, nor is there E.:ny evid~nce to show 
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'that tlie pifnislllii~t infiiet~.tl oo .Agiit1§ Ctt-rpetttat W!ts so Ei¥-
~~ssitfe and etuel as to sho-w beyona Ii rease1nable doubt that 
Waiter Oa-r}1M1Wt 1va#i iWt ttctittg in g@etl laiih fot tlie bdnafit. 
of th~ child Dttt wa.§ aeting· to ~atiefy his own evil passiufl~i. ; . 
7; Error 6f iM Coott i1i granting Instfutni@Ii N@, 1, 
Inskuction No~ 1 was gra:ttfijd by the Court ta wlncli. ootioh 
the dMeiidaiit tltilf el:ljeeted and @xeepted: Se~ Instft!ciit>ns 
at the end of tlie T:rUiis~ript and recerd, aftet pa~e 86, 
Insttuetion N @. 1. 
1lit! ctturt instfuats tlrn jitfy tlibt a paf§nt ttf one stantlliig 
in his phtee ntay be crittti_rHHly liable a§ td assault and battery ir he ITTieeads ot abtises liis atttliority to eorrect a ehil_d and in-
flicts cdrpor~al. punishment ,vhieh exreed tlie boaiids tif dtie 
moderatiott ih the measfirij of it or bi the i11§t:rtinient used ft,r 
the purpose. 
Now; we ,vi.II teview the ailtlitH:ities npon th~ sulijeot t6 d.t!-
termine whether t1t ilot the granting of said instruction was 
or wtt.s not '1 reversible error. -
2s• •By the ahthotities; heretofore set oiit, Catpenist, tlie 
. def endaht1 stood in loco;.;parent-i_s clothed with th~ right 
and. duty to exercise all the pijttogatives ef a ~atnral father. 
The evidence is tiiidisputed that the reasthi Walter Carp~n-
ter exetcised his prerog:ative of whipping Agnes was because 
she had stolen and that the chastisement was honestly itiflu-
eiiced on account of evil brt the p~rt of the child ~nd there is 
iio evidence tha:t he was acting improperly or that h@ was 
whipping the child, even modefately\ to g,ratify this own evil 
passions. 
There .ate two lines of authority in the United States in 
respect to how fat a p~tent, guardian; teacher or o'.fie standing 
in loco~parentis may go in the chastisement or infliction of · 
corporeal prthishment upon a cliild, ,vhere the child has done 
something that merits punislimertt, ahcl hot be amendable to 
, the Courts for criminal prosecution. _ 
Doctrine One is expressed by the Stipi'em~ Coutt of North 
Oarolina, in State v. ,Jones, 95 N. C. 588; and referefi.ce thtftein 
is made to State v. Pendergrass, 1.9 N. C. 3~5, which has been 
accepted as a leading authority upon this subjeQt by the 
Gourts o£ many othet states, and by eminent te:d writers. 
In the Jones Case, s'ltp'i'a, the patent Whipp~d the ~hild with 
~ switch or sm~Il litnb, ahout the size of one's tliumll ot fate-
:finger, with such force as td :raise whelps upon het bs.ck, a:n~ 
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soon thereafter, the parent returned and gave the child five 
more blows with the same switch and choked and threw her 
to the ground with great force, causing a dislocation of her 
thumb joint. One witness saw her tongue hanging out, and 
no permanent injury was inflicted on hHr person. 
Defendant and his wife swore that the 1~hild was habitually 
disob~dient, had several times stolen mJoney, and was chas-
tised at.the time spoken of for stealing mo:ney' from her father. 
In this case, the defendant's counsel rc~questecl an instruc-
tion that in order to convict, it was inclm1bent on the State to 
· show some permanent injury has beien inflicted. 
29• *This instruction was refused, and the jury was 
charged that the parent had the right to inflict punish-
ment on his child for the purpose of correc:tion, but the punish-
ment must not be excessive or cruel, nor must it be _to gratify 
malicious motives; that if the whipping was such as described 
by the daughter, there would arise the! question as to the 
severity and extent of the punishment; that if the jury were 
convinced that it was cruel and excessive, the defendant would 
be guilty; that it was not necessary that it should result in a 
permanent injury to her, and if it was excessive and cruel, 
it would be sufficient to make the defendant guilty. 
The Court said, ''It will be observed that the rest of the 
defendant's criminal liability is the inflfotion of punishment 
cruel and excessive, and thus it is left to the jury without the 
aid of any rule for their guidance to determine. It is quite 
obvious that this would subject every exc~rcise of parental au-
thority in the correction and discipline of children---in other 
words, domestic government, to the sup1~rvision and control 
of jurors, who might, in a given cas£,, deem the punishment 
disproportionate to the offense and unroasonable and exces-
siye." The Supreme Court of North Carolina in the Jones 
Case, supra., further remarked, '' The fast, then of criminal 
responsibility is the infliction of permarnmt injury by means 
of the administered punishment or that it proceeded from 
malice and that it was not in the exerch:1a of a corrective au-
thority, it would be a dangerous innovation, fruitful in mis-
chief, if, in disregard of an established rule assigning limits 
to p·arental power, it were left to a jury to determine in each 
case whether a. chastisement was excessive and cruel, and to 
convict when such was their opinion.'' 
"vVe do not propose to palliate or excuse the conduct of 
the defendant in the present case. The punishment seems to 
have been needlessly severe, but we refu Be to take cognizance 
of it as a criminal act, because it belongs to the domestic 
rather than the legal power, to a domain into which the penal 
law is reluctant to enter, unless induced by an imperious ne-
! • 
. ,. 
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~ cessity.' '~ The :-Court further commented, '' The jury 
ao• _ should have been further instructed; that *however 
· severe the pain inflicted, and however, in their judgment, 
it might have· been disproportionate to· the ·alleged offense , 
yet, if it did. not produce nor. thre_aten lasting mischief, it was 
their duty to acquit the defendant, unless the facts testified 
induced in their minds that the defendant did.not act honestly 
in the performance of duty,, according t_o his sense of right, 
but UJider pretext, w.us gratifying malice." _ . _ 
. The theory of the law abov~ set out is eimilarly held in 
, State v. -T·horn.ton.,- 186 N. C. 610, 43 S. :m. 602.. . . . :1 ~ 
· In -State v. · Alford, 68 N. C .. 322,, ''That .which separat~s 
modera.te .correction from immoderate punishment .can only::be 
ascertained by reference to genei·al pri:uciples.·. Any punish-
ment, the ref ore, which may seriously endanger life, limb or 
shall disfigure the child pr cause any other permanent injury 
may be pronouned in itself immoderate as ~ot only being. un ... 
Jtecessary _ but incone;;istent with the purposes for which cor-
rection is authorized.'' . 
· .. The Court further stated, "We think his Honpr should have 
instructed the jury that as it. appeared that: the chat?tisement 
was for the misconduct of the bov and as the defendant acted 
in loco-parentis and the injury did not nor :was in iits _nature 
t}alcu.lated to produce lasting-· injtlr)~ to the boy, i it did :not 
exceed the limits or the power granted to the defendant. and 
he was entitled to a verdict of not guilty/' .. . 
.. The evidence in the aboYe case w.as that the defendant lived 
with the. mother of the boy and althour;h they were not mar~ 
·:ried, they acted and lived as man and wife, and the mother 
committed the custody .of_ the boy to the defendant and for 
~ome misconduct, the defeudant whipped the boy. 
, · In Dean v. State, 89 Ala. 46., 9 S. 38, the Court stated as 
follows; '' The law of this case is fully settled by. the prin-
ciples disclosed in: Boyd v:. State,. 88 Ala. 169; 7 S. 268, we 
there held tliat one standing.in ·loco-parentis> exercising the 
parent's delegated authority; may ,administer ·reasonable 
chastisement to a ~bild or pupil, to the same extent as the 
parent himself." · 
31 '* "!The-parent is not criminally liable merely because in 
the opinion of the jury tl1e :punh;lnnent inflicted is im~ 
moderate or; excessive.. More th~n that .is required td fasten 
upon him the guilt of criminality.'~ · · · -
: :, 'He mu·~t not only iriflict oh the ·child immoderate chastise-
7Dent but .he ·musJ do' so malo ani'.mO, with legal malice or 
wicked mdtives, or else he must inflict on him some permanent 
injury. If there be no permanent injury inflicted, if no legal 
malice can be inferred, no conviction can follow.'' 
"This is necessarily a result of the rule that a parent; as 
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to such matters of discipline, exercises judicial functions with-
in the bounds above stated.'' 
'' In determining the question of reasonableness of the cor-
rection, or the existence of malice., the ju1~y may consider the 
nature of the instrument used and all othur attendant circum-
stances.'' 
The second and only other American do1~t.rine on the subject 
w.hieh does not go as far as the North Caro.Lina doctrine is well 
expressed by the Supreme Court of Michigan in People v .. 
Green, Mich. 119 N. W. 1087, in which •!ase the court said, 
. "We approve the following reasoning of Johnson Judge 
speaking for the Court in that case; 'Tb(~ parent is the sole 
judge of the necessity for the exercise of discipinary right 
and of the nature of correction to be given, and the mere fact 
that a castigation he gives his child m2.;v appear to others 
to he unnecessarily harsh or severe does not make. of his con-
duct a subject of judicial cognizance. AE, long as he acts in 
good faith, honestly thinking that what. he does is for the 
benefit of the child, he is within his prerogative and the law 
will not interfere. Courts do not and s:hould not constitute 
themselves the arbiters of the household. There the authority 
of parents, within the limits we shall prE!sently define is su-
preme, and from their judgment there is no appeal; but those 
domestic tribunals have limits to their j,urisdiction, beyond 
which they may not go with impunity. T.he welfare of a child 
is a principal ground on which the pareLtal right to ·chastise 
him is founded, and where the punishment inflicted is so 
32• excessive and cruel * as to show havond a reasonable 
doubt that the parent was not actfog fa good faith for 
the benefit of the child but to satisfy his own evil passions, he 
is no longer to be considered as a judge administering the law 
of the household, but as a malefactor g1~.ilty of an unlawful 
assault on a helpless person entrusted to his care and protec-
tion. Thus to maim the child or endang:,~r his life or health 
or to severely beat him with an impropEir and dangerous in-
strument, though no permanent _injury is given; or to subject 
_ him to unusual forms of physical torture or to whip him with 
such excessive severity as implies the abH 09nce of a due appre-
ciation of parental duty,, or acts which in themselves bespeak 
evil intent; a parent guilty of such exces~.es will not be hea~d 
to say that he thought that he was acting :for the benefit of the 
child.'' 
Accordingly, Instruction No. 1 was improperly granted and 
the exce_ption was well taken. 
It will be observed from the Penderg:mss Case which is a 
leading authority on the subject and those cases stemming 
therefrom, that when a parent or one in loco-par en.tis chas-
tises a child upon reasonable grounds as he views the situa-
• 
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tion he is criminally liable, in one event and m .one event only, 
that is, w.her.e he inflicts permanent and lasting injury or dis-
figurement upon the body of the child. The instruction per-
mitted the jury to g'O far below this standard which .consti-
tutes reven;ihle error in acoordanee with the leading authori-
ties in the United States . 
..Accordingly, the other line of .authority as expressed in 
People v .. Green, Mich. 119 N. "\V .. 1087, supra, that places 
criminality npon the parent under lesser circumsta.n.ees, is 
also sufficient to establish the erroneoua character of the above 
instruction, that thoroughly misled the jury in the instant 
case. Under the Green Case, however severe or excessive the 
punishment may be or disproportionate to the offense of which 
the child is guilty, criminal liability on the part of the father 
affixes itself (in eases where the father in pnnishiog the child 
for just reason) only in event that the corporeal punishment 
is so .exeessi ve and cruel as to show beyond the reason-
33 * able doubt that the parent *was actuated by malice to 
satisfy his own evil passions. 
Now Jet us look at the instruction. How was a jury to de-
termine the term "due moderatjon" without guidance of legal 
principles and the instruction permits the jury to convict the 
accused just because they as jurors did eon.sider the punish-
ment mo1·e severe or excessive than they themselves would in-
filct altpongh they may believe that Walt-er Carpenter chas-
tised the child for a just reason and that Walter Carpenter 
did not act ·malo a,n.im.o or with malice or was not actuated 
to gratify his own evil passions. 
8 .. Error of the Court in refusing· to grant Instructions C, 
D and E asked for by the defense.. 
It will be noted from the Transcript that Instructions C.o . D 
and E were refused and the defendant excepted. Instruction 
C is as follows, to-wit: . 
The Court instructs the jury that unless they believe from 
the -evidence beyond all reasonable doubt that the accused 
whipped the chi id and thereby endangered her life or health 
or caused her permanent injury, they must render a verdict 
of not guilty. 
Instruction C is an entirely good instruction and properly 
states how the law and the accused was entitled to the benefit 
,of said instruction. See State v. Pendergr.ass, 19 N. C. 365, 
and other autho1ities stated herein. -
The defendant asked for and was refused Instruct.ion: E 
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.. The Court instructs the jury,that the ac;cused h.ad. .the righi 
to deter;mi.p.e the kind and ~tent of punishment administered 
to the child a~d cannot be held liable to conviction for whip-
ping the child simply because the whipping was more severe 
than the jury deems necessary ~.under thei circumstances; and 
the jury must acquit the accused :unless they further believe 
from the evidence beyond all reasonable doubt that the punish:-
. ment.-was excessive and that-.in .w4ippj.ng the Qhild, the 
34• accused was not acting in good faith, but •to satisfy his 
own evil passions. 
. And he duly excepted. See Transcript.. 
I• \ ... ·. 
Even if it is· not law in Virginia that before ~ parent can 
be criminally liable in respect to the chastisement of a child, 
he must permanently injure the child, m~vertheless, he is en: 
titled to the above instruction. People v. Green, supra~ 1\fich. 
119 N. W. 1087. ~. 
It will also be noted that the accused-offered Instruction D, 
which was refused and .he duly ,except,ed. See Transcript. 
Instruction D is as follows.~ t9-wit: 
# ,.: 
1 The Court instructs the jury that the ,9.ccused stood in th~ 
relation of a parent to the child under his care, and bad all a 
parent's prerogatives with tegard-to the correction of such 
child. ·. He was the sole judge of the nee1~ssity of the exercise 
of his disciplinary right and of the naturn of the correction to 
be given, and the mere fact that the whipping he gave the 
child may appear to the jury to be unnecessarily harsh or 
severe does not make his conduct punfaliable in a· Court of 
law. As long· as he acts in good "faith, honestly thinking that 
what he does is for the benefit of the e::hild he is within his 
pr~rogative and the law will not interfere. The a:ecuses can-
not be convicted in this case, unless the jury believes from the 
evidence beyond all reasonable doubt that·the punishment was 
excessive, that it was inflicted with ma]ice, and without a 
motive to correct the child. 
- .. : - ' 
. ' 
; InsttU:ctfon D properly ~ets out'the law and the authority 
~eforeha-nd broug!ht to the attention: of t:be Court. .. · 
Certainly he was entitled to have the jury told by the Court 
that he stood in loco-parentis. The undisputed evidence hi 
the case is that 'he occupied this relationship toward the ~hild 
in question, and there is no evideme to the contrary. -.~ 
35• ~n should not have been left to the discretion of the 
jury to say whether or not he born the above relation-
ship to the child. 
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CONCLUSION. 
Therefore, for the foregoing reasons, plaintiff in error, 
Walter Carpenter, prays that a writ of error and s·lllJ)ersedea..~ 
may be awarded him; that the judgment complained of may 
be reviewed and reversed by this Honorable Court and that 
the plaintiff in error may have such other relief as he may 
be entitled to under the law. 
Counsel for the plaintiff in error bas mailed copy of this 
petition to Mr. Archer L. ,Jones, Commonwealth Attorney for 
the City of Hopewell, Virginia, this 27th day of February0 
1947. 
Counsel for the plaintiff in error desires to rely on this pe-
tition as his opening brief, will file the same in the office of 
the Supreme Court of Appeals of Virginia at Richmond, Vir-




By W. A. HALL, JR., 
Counsel for plaintiff in error. 
By ,JOHN "\V. FUSSELL, . 
Counsel for plaintiff in error. 
John W. Fussell and vV. A. Hall, Jr., Attorneys at law, 
practicing in the Supreme Court of Appeals of Virginia, doth 
certify that in their opinion the .decisions and judgment com-
plained of should be reviewed by the Supreme Court of Ap-
peals of Virginia and the judgment reversed. 
Respectfully submitted, 
Received February 27, 1947. 
JOHN W. FUSSEL4 
W. A. HALL, JR. 
M. B. WATTS, Clerk. 
April 18, 1947. Writ of error and supersedeas awarded by 
the court. No bond required. 
M. B. W. 
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Transcript of Record. 
page 2 } WARRANT. 
State of Virginia, 
City of Hopewell, To-vVit: 
TO ANY SHERIFF OR POLICE OFFICER: 
Whereas, Horace T. Holt-703 N. 7th has this day made 
complaint andinformation on oath before me, James 0. Heflin, 
Civil & Police Justice of the said City, that Walter Carpenter 
6th & Randolph Road-(In Trailer) in th,~ said City did on the 
20th day of August 1946. Unlawfully cruelly, beat and treat 
one Agnes Carpenter an infant child ag.ainst the peace and 
dignity of the Commonwealth. 
These are, therefore, to command you, in the name of the 
Commonwealth, to apprehend and bring b,3fore the Police Jus-
tice Court of the said City, the body of the above accused, to 
answer the said complaint and to be furtb3r dealt with accord-
ing to law. And you are also directed to summon Horace T. 
Holt, white 703 N. 7th, Mrs. A. J. Lipscomb, white 607 Free-
mont St., Mrs. C. L. Chapman, white 714 :~r 6th St., Mrs. Jessie 
Bowles, white 704 N. 6th St., Mr. A. J. Lipscomb, white 607 
Freemont St., as witnesses. 
Given under my hand and seal, this :22nd day of August, 
1946. 
State of Virginia, 
County of 
JAMES 0. HEFLIN (Seal) 
Trifal & Police Justice. 
On back of Warrant. 
, to-wit: 
• J 
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I, B. W. Partin B. J. a Justice of the peace in and for the 
County aforesaid, State of Virginia, do certify that Walter 
Carpenter, and 0. C .. Carpenter, as his surety have this day 
each acknowledged themselves indebted to the Commonwealth 
of Virginia in the sum of One thousand Dollars ($1,00,0.00), 
to be made and levied of their respective goods· and 
page 3 } chattels, lands, and tenements to the use of the Com.-
wealth to be rendered yet upon this condition: That 
the said Walter Carpenter, shall appear before the Circuit 
Conrt of Hopewell, Va., on the 8th day of October, 1946, at· 
10:00 A. Y., at Hopewell, Va., and at any time or runes to 
which the proceedings may be continued or further heard, and 
before any court thereafter having or holding any proceed-
ings in connection with the charge in this warranty to answer 
for the offence with which he is charged, and shall not depart 
thence without the leave of said court, the said obligation to 
remain in full force and effect until the charge is :finally dis-
posed _of or until it is declared void by order of a competent 
eourt; and upon the further condition that the said Walter 
Carpenter shall keep the peace and be of good behavior for a 
period of 40 days from the date hereof. 
Given under my hand, this 28th day of August, 1946. 
B. W. PARTIN, J. P. 
2123 
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Lives in Trailer. 
Executed this, the 23rd day of August, 1946. 
, 
WHITLEY, BELCH & COLLIER. 
Upon the examination of the within ·charge, I :fine the ~ 
cused guilty. . 
Appeal Noted. 
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INSTRUCTIONS .. 
A. 
The Conrt instructs the jury that the. b,~rden is on the Com-
monwealth to prove the guilt of the accusud beyond all reason-
able doubt. T4e law presumes the accused. to be innocent, and 
such presumption follows him throughout the whole trial and 
applies to every stage thereof .. Although the jury may have 
believed when the Commonwealth closed its case, that the ac-
. cused was· guilty beyond all reasonable d.oubt, still if, having 
. heard all of the evidence in the case, the jury have a reason-
. able doubt of his guilt, they must give him the benefit of such 
·doubt and find him not guilty. 
Granted .. 
10/28/46. 
J. J. T .. 
B. 
The Court instructs the jury that ID(!re rnspicion is not 
proof and a verdict of not guilty does not mean that there is 
no evidence against the accused1 but only means that his guilt 
has not been proved within the precise and narrow limits laid 
down by law .. 
Granted. 
10/28/46 .. 
J. J. T. 
page 5} C. 
Th~ Court instructs the jury that unfoss they believe from 
. the evidence beyond all reasonable doubt that the accused 
whipped the child and thereby endangered life or health or 




J. J. T. 
I 
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D. 
The 'court instructs the jury that the accused stood in the 
relation of a parent to the child under his care, and had all a 
parent's prerogatives with regard to the correction of such 
child. He was the sole judge of the necessity of the exercise 
of his disciplinary right and of the nature of the correction 
to be given, and the mere fact that the whipping he gave the 
child may appear to the jury. to be unnecessarily harsh or 
severe does not make his conduct punishable in a Court of law. 
As long as he acts in good faith, honestly thinking that what 
he does is for the benefit of the child he is within his pre-
rogative and the law will not interfere. The accused cannot 
be convicted in this case, unless the jury believes from the evi-
dence beyond all reasonable doubt that the punishment was 
excessive, that it was inflicted with malice, and without a 




J. J. T. 
E. 
The Court instructs the jury that the accused had the right 
to dete.rmine the kind and extent of punishment administered 
to the child and cannot be held liable to conviction for whip-
ping the child simply because the whipping was more severe 
than the ,jury deems necessary under the circumstances; and 
the jury must acquit the accused unless they further believe 
from the evidence beyond all reasonable doubt that the punish-
ment was excessive and that in whipping the child, the accused 





J. J. T. 
The court instructs the jury that a parent or one standing 
in his place may be criminally liable as to assault and battery 
if he exceeds or abuses his authority to correct a child and in-
flicts corporal punishment which exceeds the bounds of due 
\ 
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moderation in the measure of it or in the instrument used for 
the p~rpose. t) 
Granted. 
10/28/46. 
J. J. T. 
2. 
The court instructs the jury that if you find the defendant 
guilty you will fix his punishment at a :fine not exceeding 
$500.00 or by confinement to jail not exceeding twelve months, 
or both in your discretion. 
Granted. 
10/28/46. 
page 7 ~ 
Virginia: 
ORDER. 





Circuit Court of the City of Hopewell, on Monday the 28th 
day of October, in the year of our Lord, nineteen hundred and 
forty-six. 
UPON AN APPEAL FOR MISDEMEr.A..NOR-ASSAULT 
AND BATTERY ON INFAN'P CHILD. 
Commonwealth of "Virginia: 
v. 
Walter Carpenter. 
This day came the Attorney for the Commonwealth; and the 
defendant, Walter Carpenter, in prosecmtion of his appeal 
from the judgment of the Civil and Police Justice Court of 
the City of Hopewell, Virginia, wherein and whereat he was 
convicted of a misdemeanor, to-wit: Asnault and Battery on 
an infant child, Agnes Carpenter, with e-ruelty; and he came 
also in discharge of his recognizance he:retofore entered into 
before the said Civil and Police Justice, .and came also R. H. 
Mann and W. J. Robbins, Esquires, his attorneys; and there-
upon the said defendant pleaded ''Not Guilty'' to the charge 
contained in the warrant; and thereupon came a jury, to-wit: 
Mitchell H. Robbins, W. J. Sacra, J. E. Hedgepeth, S. J. Alt-
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man and George D. Sharp, who having been selected, em-
panelled, and sworn according to law, to try the issue joined , 
as aforesaid, and having heard the testimony introduced on 
behalf of the Commonwealth were at 12 :30 P. M. recessed 
after being charged by the Court not to discuss this case with 
any one nor allow any one to discuss this case with them, and 
to re-appear in Court at 1 :15 'P. M. this day; and. thereupon 
the jury again appeared in Court at 1 :15 P. M. · pursu~nt to 
' · their recess; and having heard the te~timony intro-
page 8 ~ duced on behalf of the accused, the instructions of 
the Court and the arguments of counsel, retired to 
their room to consider of their verdict, and after some time re-
turned into Court and reported a verdict in the following 
words and figures, to-wit: ''We the jury find the defendant 
guilty and fix his punishment at a fine of Five hundred dollars 
and twelve months in jail. W. J. Sacra, Foreman." 
Whereupon the defendant, by counsel;, moved the Court_ to 
set aside the verdict of the jury and grant a new trial, on the 
grounds that it is contrary to the law and the evidence, and the 
commission of error by the court in the admission of evidence 
and the refusal to admit evidence, and the refusal of certain 
instructions requested by the defense, and the granting of 
certain instructions of the Commonwealth over objections of 
defendant, which motion, having been argued by counsel, the 
court doth refuse and overrule, to the action of the Court in 
refusing and overruling said motion, the accused, by counsel, 
excepted. . 
Whereupon, it is considered by the Court that the said Wal-
ter Carpenter is guilty as charged in the said warrant, and 
in accordance with the verdict of the jury in this case rendered 
it is the judgment and sentence of the Court accordingly that 
the said Walter Carpenter -pe confined in the jail of this City 
for the period of Twelve (12) months, and to pay a fine of 
Five Hundred Dollars ($500.00), and the costs of this Court 
as well as the costs of the Civil and Police Justice Court of 
the City of Hopewell, the period of his imprisonment and the 
fine ascertained .by the jury afore said. 
And the defendant having indicated his intention 
page 9 ~ to apply to the Supreme Court of Appeals for a 
writ of error and supersedeas, and having this day 
entered into a recognizance in open Court, for his personal 
appearance before this Court on the first day of the next Term 
of this Court, to-wit: December loth, 1946, in the penalty of 
Two Thousand Dolla:us ($2,000.00), conditioned and payable 
according to law, with Mrs. Walter Carpenter, J. T. Gwaltney 
and R. H. Anderson, as sureties, they having justified their 
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sufficiency before this Court under oath, a:nd upon the further 
condition that the said Walter Carpenteir shall be of good 
behavior, and not violate the laws of this Commonwealth, keep 
the peace, and abide the further orders 01~ this Court, and not 
depart thence without leave thereof, this case is continued to 
the next term of this Court, to-wit: Dc~cember 10th, 1946, 
at 10 o'clo6k A. M. 
And the· said Walter Carpenter was tb~reupon released on 
· bond, as- aforesaid. 
(Signed) J. J. ~rEMPLE, Judge. 
ORDER. 
Virginia: 
At a Circuit Court of the City of Hopewell, at the Court-
house thereof, in said City, on Tuesday the 10th day of De-
cember, in the year of our Lord, one thousand nine hundred 
and forty-six, and in the one hundred aJ3.d seventy-first year 
of the Commonwealth. 
UPON A CONVICTION FOR MISDEMEANOR. 
Commonwealth of Virginia 
v. 
Walter Carpenter. 
page 10 ~ This day came the Attorm~y for the Common-
wealth; and Walter Carpenter', in his own· person, 
who stands convicted of a misdemeanor, to-wit: Aggravated 
assault, appeared into Court in discharge of his recognizance 
so to do; and came also R. H. Mann, Ee.quire, his attorney; 
thereupon the defendant moved the Court for a continuance 
of the bond until the next term of this Court, pending his· ap-
plication for a writ from the Supreme Court of Appeals of 
Virginia, and thereupon the said Walter Carpenter, together 
with his father, Oscar C. Carpenter, as surety, who has jus-
tified his sufficiency under oath, were Eiach duly recognized 
in the penalty of Two Thousand Dollar,3 ($2,000.00) for the 
personal appearance of the said Walter Carpenter before this 
Court on the :first day of the next term of this Court, to-wit: 
February 11th, 1947, and not depart thence without leave 
of Court, and to be of good behavior aacl keep the peace, etc. 
(Signed) J. J. 1rEMPLE, Judge. 
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In the Clerk's ·office of the Circuit Court of the City of 
Hopewell: 
I, J. Hamilton Hening, Clerk of the Circuit Court of :the 
City of Hopewell, do hereby certify that the foregoing is a 
true transcript of the record, or so much thereof as was agreed 
between the parties as being pertinent to the issue, in the case 
of the Commonwealth of Virginia against Walter Carpenter, 
lately pending in the said court. 
I further certify that the said record was not made up and 
completed until notice had been given to the Attorney for the 
appellee. 
Given under my hand this the 6th day of January, 1947. 
,T. HAMILTON HENING, Clerk. 
Fee for transcript, $6.00. 
page 12 ~ Virginia: 
In the Circuit Court of the City of Hopewe~l. 
CERTIFICATE OF EXCEPTIONS. 
Commonwealth of Virginia. 
v. 
Walter Carpenter. 
I, J. Jordan Temple, Judge of the Circuit of the City of .. 
Hopewell, Virginia, do hereby certify that the following is ail 
accurate and authentic stenographic report of the testimony, 
the instructions given and refused, and the objections and 
exceptions thereto and the other instances of the trial of the 
above-sty]ed case before a jury, and that it appears that the 
Attorney for the Commonwealth of the City of Hopewell, Vir-
ginia, was given reasonable notice of the time and place that 
the· said report would be tendered and presented to me for 
authentication. 
Dated this 10th day of December, 1946. 
J. J. TEMPLE, 
Judge of the Circuit Court of the City of 
Hopewe11, Virginia. 
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In the Circuit Court of Hop13well. 








Mrs. Walter Carpenter. 
Appearances: Archer L. Jones, Commonwealth's Attorney; 
Richard H. Mann, William J. Robbins, Attorneys for the de-
fendants. 
( Cases tried together·; plea of Not Guilty in both cases.) 
page 14} Seven jurors called to the bm: and sworn on their 
voir dire, as follows: 
Mitchell H. Robbins, W. J. Sacra, ·James G. Craven, R. C/' 
Potts, J. E. Hedgepeth, Sr., S. J. Altr.1an, and George D. 
Sharp. 
The .Court: Gentlemen of the jury, tht3re are two prosecu-
tions here-two defendants: first, there is a charge against 
Walter Carpenter. He is charged with cruelly beating and 
treating one Agnes Carpenter; an infant child. Are you or 
either of you related to Walter Carpentm·, the defendant, by 
blood or marriage? 
A. No, sir. · 
Q. Do you know anything about the fads and circumstances 
in this case Y 
A. No, sir. 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence of the defendant? 
A. No, sir. 
Q. Are you and each of you prepared to hear the evidence 
in this case. Y and a true verdict render:, both respect to the 
rights of the Commonwealth and of the defendant? 
A. Yes, sir. 
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Q. The other charge is against Mrs. Walter Carpenter. It 
is the same charge-that she did cruelly beat and treat one 
Agnes Carpenter, an inf ant child. Are you or either of you 
related'by blood or marriage to Mrs. Walter Carpenter? 
A. No, sir. 
page 15 } Q. Do you know anything about the facts and 
circumstances in that caseT 
A. No, sir. 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence of the defendant on this charge Y 
A. No, sir. 
Q. Are you and each of you prepared to hear the evidence 
in this case and a true verdict render, both with respect to the 
rights of the Commonwealth and of the defendant 7 
.A.. Yes, sir. 
The Court: Do you want to ask any questions f 
Mr. Mann: I would like to ask questions of each juror, 
directly and separately. 
The Court: Yes. 
By Mr. Mann: 
Q. Are you married Y 
Mr. Jones: I object to that. I do not think it has any pro-
bative value. 
The Court: I will let counsel examine each of the jurors as 
to whether or not he is a proper juror. 
Mr. Mann: Then, I will ask each one of you separately: Do 
you believe that a man ·has a right, as a parent, to inflict 
proper punishment on a child or not f 
Mr. Jones: I object to that. It is immaterial, 
page 16 ~ because this is not the parents of this child, and 
it will so develop in the evidence ; and for the fur-
ther reason that it is an improper question in any event. 
Mr. Mann: I expect to show the Court that this man stands 
im lo.co parentis, and is so recognized by all of the authorities, 
and that he has the same rights to whip this child as if he 
were a parent. 
The Court: That is a matter of law and evidence, but I do 
not think_ the qualification of the juror is affected by it. 
Mr. Mann: Do I understand that the juror is not permitted 
to answer any question along that line? 
The Court : Yes, sir. 
Mr. Mann: Then, we except. And do I understand that the 
same ruling will hold as to my asking that question of any 
and all of the jurors? 
J 
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W. L. Lovelady. 
The Court: Yes, sir. 
Mr. Mann: And that the same exception prevails Y 
The Court: Yes. 
Mr. Mann: And I wish to ask, Has either of you gentlemen 
of the jury heard anything about this cnse Y 
By the Court : 
Q. Have any of you gentlemen heard anything about this 
case? 
Juror: I have heard some talk about it. 
page 17 t Q. Then, have you from that formed or expressed 
any opinion touching the .que:i;tion of the guilt or 
innocence of the defendants here on the eharges contained in 
the warrantsf 
.Juror: No, sir, I have not formed any opinion. 
The Court: I notice that one of the gemtlemen on the jury 
(indicating Mr. Craven) has some difficulty in hearing, and hP 
asks, for that reason, to be excused. You may strike him off. 
Mr. Jones: The Commonwealth has no objection. 
Mr. Mann: I am perfectly willing for frre Commonwealth to 
strike him off. I should say that, if a man cannot hear a case, 
he cannot understand it and deliberate it; and we are willing 
that that juror be excused. · 
.The Court: Stand aside, Mr. Craven, for the time being. 
And call another juror. . 
W. L. LOVELADY, 
called and sworn on hi~ vofr dire : 
By the Court: 
Q. Mr. Lovelady, are you related by blood or marriage to 
Walter Carpenter T 
A. No, sir. 
Q. He stands here charged with cruelly beating one Agnes 
Carpenter, an inf ant child. Do you know anything about the 
facts .and circumstances of that chargef 
A. No, sir. · 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence ·of the defendant, Walter Carpenter? 
A. No, sir. 
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Q. Are you prepared to hear and determine this 
page 18 ~ case according· to the law and the evidence? 
A. Yes, sir. · 
Q. Are you related by blood or marriage to Mrs. Walter 
Carpenter Y 
A. No, sir. 
Q. She stands here similarly charged. Do you know .any-
thing about the facts and circumstances of that case 7 
A. No, sir. 
Q. Have you formed or expressed any opinion as to the guilt 
.or innocence of the defendant, Mrs. Walter Carpenter Y 
A. No, sir. 
Q. A:re you prepared to hear the evidence and the facts and 
circumstances of·that charge and a true verdict render, both 
with respect to the Commonwealth and the· defendant? 
A. Yes, sir. 
The Court: Mr. Mann: I understand you want to ask him 
the same questions! 
Mr. Mann: I do. 
The Court: And it is overruled. 
Mr. Mann : And we except. 
R. C. Potts and vV. L. Lovelady struck off and stood aside. 
(Jurors sworn to try the case~) 
~ 
page 19 } Mr. Mann: I want to mak~ a motion, if your 
Honor please, that the witnesses be separated. 
Mr. Jones: We have no objection. 
(Witnesses sworn and excluded.) 
page 20 ~ W. H. LANE, 
. called out of order by consent, and sworn for the 
defendants. 
DIRECT EXAMINATION. 
By Mr. Robbins: 
Q. Mr. Lane, what business are you engaged in Y 
A. I run a service station at 6th Street and Randolph Road. 
Q. During the month of August did you have a trailer 
parked on your premises occupied by Mr. and Mrs. Walter 
Carpenter? 
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W. H. La;ne. 
A. Yes, sir. 
Q. After they were arrested, on or abc,:11t Aug11st 22, 1946, 
were you approached by me, W. J. Robbins, and did you and I 
ex·amine a tree next to the location of the trailer for the pur-
pose of attempting to find where a limb was broken there-
from¥ 
,A. Yes, sir'. 
· Q. Did you and I find where a limb had ·oeen broken Y 
A. Yes, sir. . 
Q. Did you see any other place on that tree where a limb 
had been broken, after looking the tree over Y 
A. No, I did not. 
Q. We did examine it pretty thoroughly, did we not? 
Mr. Jones.: I object to that as leading. 
By Mr. Robbins: 
Q. Did yon or not examine it thoroug·hly? 
A. Well, I just looked to see where it was broken off. And 
I believe you called my attention to a limb that was 
page 21 ~ broken there, and I looked at it. 
. Q. Were you again approached, some weeks 
later, and was your consent asked for the cutting off of a 
piece of that same limb f 
A. Yes, sir. 
Q. Was I the one that asked you that, and then cut it off? 
A. Yes, sir. ' 
Q. What would you say, Mr. Lane, was the approximate 
-size of the switch or limb that we saw that had been removed 
from that tree 1 
A. 'vVell, it looked like it might have been just a little smaller 
than the end of my :finger where it was broken off. That is 
to the best of my knowledge. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. Mr. Lane, do you know whether this was the particular 
switch with wl1ich this child was whipped or not? 
A. No, sir. 
Q. You just went ont there and Mr. Robbins called vour at-
tention to iU · 
A. Yes, sir. 
Q. A switch was broken off of a certain tree and you saw it 
• 
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and gave permission to Mr. Robbins to cut the rest of it off 
and pring it down here? 
A. Yes, sir. 
Q. And that is all yon know about iU 
A. Yes, sir. 
page 22 } The Court: Gentlemen of the jury, you :under-
stand that this witness was called to the witness 
stand out of the .usual order, by consent of counsel, so that 
he may be excused. 
"'\Vitness stood aside. 
By Mr. Jones: 
MRS. FANNY S. MOHR,· 
sworn for the Commonwealth. 
DIRECT EXAMINATIOR 
Q. Please ·state your name f 
Answer: Fanny S. Mohr. 
Q. Do you hold any position in the City of Hopewell, Vir-
ginia? 
A. Yes, Superintendent of Public Welfare. 
Q. Were you so employed on the 20th day of August of this 
year? · 
· A. Yes. 
Q. Did you on or about this time, or a few days thereafter, 
have any occasion to go to the trailer which was occupied by 
Mr. and Mrs. Walter. Carpenter? 
Witness: On which day, Mr. JonesY 
Mr. Jones: A few days after the 20th of August of this 
year? 
A. Yes, sir. 
Q. Could you tell the Court approximately when you did 
go there? 
A. I would say it was on the 21st or the ·22nd of 1 
page 23 ~ August. It was prior to the day that Mrs. Car-
penter was arrested. She was later placed in the 
Hopewell jail. It was· a few hours previous to that time. I . 
do not remember the exact date on the calendar. I would .say 
it' was on a T~ursday, and I think it was the 21st. 
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Mrs. Fanny S. Mohr. 
Q. It appears that she was arrested ,cm the 22nd day of 
August? 
A. Then it was the 22nd day of Augm;t that I went there. 
Q. That is the return on the back of the warrant against 
Mrs. Walter Carpenter-that it was exHcuted on the 22nd 
day of August, and the offense is alleged to· have been com-
mitted on the 20th Y 
A. Yes. 
Q. ·where is that location? . 
A. Th.e trailer was located at that time at Lane's Service 
Station, w.hich is at the corner of Randolph Road and 6th 
Street. 
Q. That is within the corporate limits of the City of Hope-
well, Virginia Y 
A. Yes, sir. 
Q. And it is just outside of the City on Randolph Road, 
· going in the direction of Richmond, Virginia? 
A. Yes, sir. 
Q. What was the occ~ion of your going there f 
A. I was called by Judge Heflin, the Judge of the Juvenile 
Court, and requested to go to the home of Mr. 
page 24 ~ and Mrs. Carpenter for the p-urpose-
Mr. Mann: Don't state what the purpose was. 
By Mr. Jones: 
Q. · You went there at the request of ~Judge Heflin¥ 
A. Yes, and I went there as Superintendent of Public Wel-
fare. 
Q. Now, did you find a little girl there by the name of 
Agnes Carpenter Y 
A. Yes. 
Q. How old is she¥ 
A. Approximately seven years old. 
Q. Was she there at that time? 
A. Yes, sir. 
Q. Did you remove her from that home? 
A. At the request of Judg·e Heflin she was immediately , 
taken from the trailer. 
Q. What was her physical condition f Describe that to the 
jury, with reference to whether or not she had been beaten 
or bruised? 
A. At the request of Judge Heflin I took the child to the 
office of the Department of Public Welfare, where I st.ripped 
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the child's clothing· off and examined her body. 0).1. her back, 
from her shoulders down to her buttocks, and on her but-
tocks, it was a mass of stripes, some of which were open and 
bleeding, and some had scab_s on them. Of that portion of 
her body I would say there was not one-fourth of an inch 
that was not covered with a mass of those stripes; 
pag·e 25 ~ and also on her forehead there was a bruise, and 
there was a1 large gash right across her face; and 
the same as the scars that were on her body, her face and 
arms were covered with scars, which were partially healed, 
but still obvious; and her legs and arms were just a mass of 
these scars; and she was badly bruised from her hip down to 
her knees, on the inner side of her legs. It was just a bleed-
ing mass of bruises. 
Q. Would you tell the jury whether the stripes on her back 
-you say they were bleeding? 
A. Some of them were bleeding-, but some scabs were on 
them. 
Q. Now, will you indicate to the jury about the stripes on 
her back-in wl1at direction they were f 
.A. They were in all directions; some up and down~ and 
some diagonally across her body. 
Q. Were they whelps or not 1 
.A. They were not whelps; they were gashes one-eighth of 
an inch wide; some long·er than others. 
Q . .And they extended from her shoulders down to the en~ 
of her body? 
A. Yes, sir, and they were open; they were new scars. 
Q. And then on her leg·s there was a mass of bruises Y 
.A. On the upper portion, from her buttocks to her knees, 
it was a mass of blue; there was no white flesh showing at 
all. 
Q. ,v as that the condition of the front of her legs? 
A. It was on the inside of her legs, down to her knees. And 
there were also scars which she had received at an 
page 26 ~ earlier date, similar to those on her body. They 
were on her arms and legs. They were healed. 
There were no fresh scabs on them, hut the scars were still 
there. 
Q. You know nothing of how the sea rs were inflicted of , 
your own knowledge, do you f 
A. No, sir. 
Q. And the child was taken from that trailer on that dayY 
A. Yes. 
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Q. And has not been back there since¥ 
A. She has not been back there to livo since. 
Q. Is there anything else that you know about this case Y 
A. No, I do not think I would be permitted to say what the 
child said to me. 
Mr. Jones: No. 
· A. ( Continued) Theu there is nothing further that I know 
about it. 
CROSS EXAMINATION. 
By Mr. Mann: 
Q. Mrs. Mohr, I believe you said you were the Superin-
tendent of Public Welfare for this City1 
A. Yes. 
Q. Had you qualified at the time you went there to this 
trailer·r . 
A. I had been appointed by the D1rector, and the appoint-
ment had been approved by the State Dopartment. 
Q. Is it necessary for some proceedi:ogs to be taken in 
Court about it? 
pag·e 27 ~ A. No, sir, but as soon after one's appointment 
as convenient, the Superintendent must be sworn 
in. 
Q. Sworn in by whom Y 
A. By the Judge of the Circuit Court. 
Q. Had you been sworn in at that tim,3J 
A. I do not remember the date I was sworn in. It was ar-
ranged soon after my appointment as Superintendent. 
Q. As a matter of fact, didn't you ask that the appoint-
ment be dated back if it was possible to do that? 
A. Yes, 1 did. But may I add that for the past five years 
I had been working in the City of Hopewell as a case worker 
and as acting· superintendent, and then as Superintendent; 
and, since my appointment, I was eligible to do the work 
which was delegated to me. The Superintendent rarely ever 
goes out into the homes. The Case Worker does that. 
Q. We are not questioning your eligibility ·y 
A. We posted the bond to the 1st day of August. 
Q. Now, you went there and removed the child from tl1e 
trailer? 
A. Yes, sir. 
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Q. Did you remove her clothing and effects! ·. 
A. I did not at first. Later, after Mrs. Carpenter had been 
taken to the jail, I was requested by the Judge to go there 
and get her clothing and effects; and I went there with a 
local policeman and with Mrs. Carpenter. 
Q. How much clothing did you find T 
A. I found quite a good supply of clothing. 
page 28 ~ Q. Now, you do not know when this condition 
was made on the child or who made it, do you Y. 
A. No, sir. · 
Q. All you state is what you found? 
A. All I state is the condition of the child's body on the 
date of August 22nd. · · 
Q. What time of day did you go there? 
A. In the morning, around 10:00 o'clock. It was before 
noon. 
Witness stood aside. 
By Mr. Jones: 
HORACE T. HOLT, 
sworn for the Commonwealth. 
DIRECT EXAMINATION. 
Q. Please state your namet 
Answer: Horace T. Holt. 
Q. Where do you live? 
A. In the City of Hopewell, Virginia; 703 N. 7th Street. 
Q. You were living there on the 20th day of August of this 
year? 
A. Yes, sir. 
Q. How far is that from the trailer that is parked near the· 
Lane Service Station on the Randolph Road 1 
A. Approximately 75 feet, just guessing. 
Q. Were you at home on the 20th day of August of this 
year? 
A. Yes, sir, that afternoon. 
page 29 ~ Q. Was anybody else at your home 1 
Answer: My brother-in-law. We were 
yard together. · 
Q. Who is he? 
Answer: Mr. Lipscomb. 
Q. Were you sitting in the front or back yard 7 
A. In the front corner of the yard. 
in the · 
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Q. And about how far was that from tllis trailer? 
A. Approximately 75 feet. 
Q. At that time was there any occasion for your atten-
tion to be attracted to the Carpenter· trailer Y 
A. We heard a child crying, and naturally that attracted 
our attention. The sound of the crying came from the trailer. 
Q. That was about what time in the afternoon t 
A. It was late in the afternoon. I do not know just what 
time it was. 
Q. Now, tell in your own way what you saw and what you 
heard and what you observed t 
A. We were sitting on my front lawn late that afternnon, 
and I heard a child crying. I did not say anything at first, 
and I listened for a few minutes and I heard it ago.in. 
Q. Tell what you did T 
A. I heard a child crying, and I saw this man come out of 
the trailer. 
Q. Is that the defendant here (indicating Mr. Carpenter) f 
A. Yes, sir. 
page 30 ~ Q. You saw him come out o'.: the trailer Jl 
A. Yes, sir. 
Q. Now, what did he .do? 
A. He got a switch off the tree in the:, corner of the yard. 
He pulled off the switch and stripped the leaves off of it. 
And, when he came out of the trailer, a little girl came out 
behind him and ran around the trailer. He stl"ipped the 
leaves off of the switch and walked in the direction of the 
child behind the trailer. · 
Q. Is that the little girl that turned out later to be Agnes 
Carpenter! • 
A. Yes, sir. 
Q. Then, go ahead T 
A. When be went in the direction of the little child, who 
was behind the trailer, she came out in the opposite direction 
·and went inside of the trailer, and he went inside of the 
trailer with the switch, and I could hear the whipping, and I 
could hear the child crying. 
Q. You could hear the licks 1 
A. Yes, sir. 
Q. And you could hear the child crying 1 
A. Yes, sir. 
Q. Approximately how long· did that whipping last? 
A. I could not say. It was possibly a minute or two; pos-
sibly a couple of minutes or more. I could not say that. 
Q. And then what did you see? Did t:he child come out? 
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• Horace T. Holt. 
A. No, sir. 
• page 31 ~ Q. You could hear the child crying? 
A. Yes, sir. 
Q. And you could l1ear the licks on somebody? 
A. Yes, sir. 
Q. And the child was crying T 
A. Yes, sir. 
Q. Could you hear any other fuss over there besides the 
child crying and the licks ? 
A. No, sir. 
Q. Could you tell the Court what size switch or stick, or 
whatever it was that he pulled off the limb and went in the 
house with? 
.A. No, sir, I could not. 
Q. And your brother-in-law was sitting by you and saw 
approximately the same thing you did? 
A. Yes, sir. 
Q. What did you do as the result of tbat7 
A. I called the Police He.adquart.ers. 
Q. And reported it to the police? 
A. Yes, sir. And the police came up. 
Mr. Mann: Were you there when the police came up? 
·witness: I was at home. · 
Mr. Mann: Then, we are objecting to the testimony .. 
The Court: The objection is overruled. 
By Mr. Jones: 
Q. You saw the police come up ¥ 
A. Yes, sir. I called Headquarters and the pa-
page 32 ~ trol car was sent up. The car came up and made 
a turn and went back. 
Q. They did not get out then! 
A. No, sir. And I called them back again. And, in the 
meantime, I could hear somebody whipping the child, and I 
could hear the child crying. 
Q. That was the second call f 
A. Yes, sir. And they came back the second time and 
stopped on Mr. Norwood 's corner; and they said something 
there and went back. 
Q. So you did call the police twice? 
A. Yes, sir. 
Q. Is there anything else that you know about his case? 
A. No, sir. 
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CROSS EXAMINATIO:~. 
By Mr. Mann: 
Q. Can you tell us whether it was late i.n the afternoon or 
in the early night time that you heard these things Y 
A. It was in the afternoon. 
Q. What time was it Y 
A. I could not say. I did not have a watch with me. 
Q. Was it after or before supper? 
A. I. do not remember whether I had had supper or not .. 
Q. Was it dark or dusky dark or light? 
A. It was not dark. It was late in the afternoon. 
Q. Five o'clock Y 
A. I do not know. 
Q. Six o'clock f 
page 33 ~ A. I do not know. 
Q. Seven o'clock? 
A. I do not know. 
Q. Or eight o'clock f 
A. I do not know. 
Q. You could not tell anything about thatf 
A. No, sir. 
Q. Do you know what time 1\fr. Lane closed the service sta-
tion there that night? 
A. No, sir. 
Witness stood aside. 
A. J. LIPSCOMB, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
By Mr. Jones: · 
· Q. Are you the brother-in-law of Mr. Horace T. Holt\ 
A. Yes, sir. 
Q. Were you at l\Ir. Ho1t's home Qil the afternoon of Au-
gust 20thY 
A. Yes, sir. 
Q. Where were you and your brothe:r-in-law in the late 
afternoon? 
A. We were sitting· out in his yard thure next to the Ran-
dolph Road, at the side of his house. 
Q. Was your attention that afternoon attracted to a trail~r 
• 
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where the Carpenters were living, over the1·e close 
page 34 ~ to Mr. Lane's place? 
A. Yes, sir. 
Q. What caused your attention to be attracted over there? 
A. We heard a child crying· over there. 
Q. Now, go ahead and tell the jury in your own words ex-
actly what you saw, heard, and observed, but do not tell any 
conversation 7 · 
A. We were sitting there talking, and heard this child cry-
ing; and a few minutes later Mr. Carpenter came out of the 
trailer and broke a long· switch off the maple tree there be-
side the trailer; and the little girl came out of the trailer 
behind him and ran around behind the trailer, and then she 
went back in the trailer, and he went back in there too; and 
we could hear the child crying again, and could hear the licks 
clean across tl1e road as if she was being beaten. 
Q. And then what did.either you or Mr. Holt dot 
Answer: Mr. Holt got up and went in the house and called 
the police. 
Q. Did they comet 
A. A few minutes later a police car came to the service 
station, and circled around. They did not go to the trailer. 
Q. Did you hear any more licks in that trailer that after-
noon? 
A. Yes, sir, after the police car came up there we could 
still hear the licks over there, and once in a while 
page 35 ~ could hear the child crying. 
Q. Is there anything else that you know about 
the caseY 
A. No, sir. 
Q. Did you see the child afterwards? 
A. No, sir. 
Q. That turned out to be the little Agnes Carpenter child Y 
A. Yes, sir. 
Q. About how old would you estimate her age to beY 
A. I do not know. I think she is around six or seven years 
old. 
CROSS EXAMINATION. 
By Mr. Mann: 
Q. Mr. Lipscomb, you say the police car came up there? 
A. Yes, sir. 
Q. Did they take anybody back with them? 
A. No, sir. 
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Q. Do you know who the police officers were Y 
· A. No, sir, I do not know. I could not recognize them in 
car. There were two officers in the car. 
Q. They made no arrests at that time, as far as you know? 
A. No, sir, they did not. 
Q. And after they went back you heard what you took to 
be licks? · 
·A. Yes, sir. 
Q. And you heard crying or screaming Y 
A. Yes, sir. 
Q. Yon can not say who it was, except that you 
page 36 ~ think it came from that trailer? 
A. That is right. 
Q. You do not know who was doing fbe whipping¥ 
A. No, sir. 
Q. You do not know who was crying or screaming? 
A. No, sir. , 
Q. And all you know is that you heard a noise which you 
describe as sounding like licks¥ 
A. Yes, sir. 
Q. I mean as far as what occurred over there at the trailer 
is concerned T 
A. Yes, sir, I could hear a child crying. 
Q. You heard something which you took to be the crying 
of a child? 
A. That is right. 
Q. Was that a screaming or a cryingf 
A. It was crying. It was pretty loud at times. She was 
crying louder at times, and sometimes it seemed like the cry-
. ing was kind of muffled, or something. I could not hear it 
very plainly at times. 
Q. You heard what you took to be a ehild crying loud? 
A. Yes, sir. 
Q. Is that the sum and substance of your testimony on that 
pointT 
A. Yes, sir. 
Witness stood aside. 
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By Mr. Jones: 
MRS. A. J. LIPSCOMB, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
Q. Please ~tate your name f 
Answer: Mrs. A. J. Lipscomb. 
Q. You are the wife of Mr. A. J. Lipscomb, who has just 
testified in this case f 
A. Yes, sir. 
Q. Mrs. Lipscomb, do you know tbe little Carpenter child? 
A. Yes, sir. 
Q. When did you see that child after the 20th of August, 
the night your husband said she screamed t 
A. I saw her the next day, between 5 :00 and 6 :00 o'clock. 
Q. ·where did you see tlie child? 
A. She was sitting out in a chair under the awning of the 
trailer. · 
Q. ·wm you describe to the jury the physical condition of 
that child at that time¥ 
A. All I could see was from where her little dress covered 
her legs and down to her ankles. They were cut and bruised 
badly. And she had a bmised place on her cheek, and on 
her temple. 
Q. You did not examine her body at that time? 
A. No, sir. 
Q. Did you ever have occasion to examine her body7 
A. No, sir. 
Q. Why did you observe the condition of her 
page 38 r legs f Was it because of information you had re-
. ceived from your husband t 
l A. Yes, sir. 
'. Q. And that was the cause of your making that observa-
tion! 
l A. Yes, sir. 
Q. You know nothing else about this case except what you 
have told us about seeing the condition of the child 7 
A. That is all. 
Q. Did those bruises on her legs appear to be fresh bruises! 
A. I was about as far as from me to you (indicating about, 
6 or 7 feet) and I could not tell accurately. But I had seen 
the child the day before and they were not on there then, or 
were not noticeable. 
Q. You did see the child the day before, and they were not 
on there then 1 
.A.. If so, I did not notice them. 
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Q. But they were clearly observable after the 20th of Au-
gust the distance I am from you (indicating about 6 or 7 
feet)T 
A. Yes, sir. 
Q. Describe it 7 
A. Her dress was half way covering her leg·s and her ankles. 
And that is all I could see. And I could see her face. 
Q. Were they whelps or bruises made by switches? 
A. There were a few places that looked like cuts or whelps. 
And I could not tell what they were made by, whether a 
switch or a belt. 
, Q. And the others were bruises? 
page 39 } A. Yes, sir. 
CROSS EXAMINATION . 
. By Mr. Mann: 
Q. Now, Mrs. Lipscomb, you do not know, as a matter of 
' fact, whether there were any bruises on the child's legs the 
day before or not, .do· you? 
A. Not that I could notice. 
Q. You did not notice it, and you have nothing to call your 
attention to iU 
A. Yes, sir, that is right. 
Q. But you went there this time for the purpose of seeing 
what was on her body, did you not? 
A. Yes, sir. 
Q. You went over there! 
A. I did not go over there. I was going to a neighbor's 
house. I had my baby with me, and I passed by. And the 
little girl always talks to my baby when I pass by there. 
Q. You did not go over there, but passed by there f 
A. Yes, sir. 
Q. Were they bruises or stripes from her ankles np? 
A. Both. Little whelps. 
Q. How manyi 
A. I did not take time to count them. 
Q. Have you any idea how many there were¥ 
A. No, sir. 
Q. But you know that there were bruhies and stripes down 
there on her legs 1 
page 40 } A. Yes, sir. 
Q. You are Rure of tbatt 
A. Yes, sir. 
Witness stood aside. 
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"By Mr. Jones: 
MRS. S. B. STANLEY, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
Q. Please state your name 7 
Answer: Mrs. S. B. Stanley. 
Q. Mrs. Stanley, on the 20th day of August, 1946, did you 
know Mr. and Mrs. Walter Carpenter? 
A. No, sir, I knew where they lived, but I did not know 
their names. 
Q. You knew where they lived? 
A. Yes, sir. 
Q. Do you know whether anyone lived with them or not at 
that time! 
A. No, ·sir, I do not. 
Q. Did you go there on or about that day! 
A. I was going to work at night, between 7 :00 and 8 :00 
o'clock, and I heard a child screaming and crying. I did not 
pay any attention to it at first. And I kept hearing the child 
screaming, and I stopped and looked and I knew it was com-
ing from the trailer. But I did not see anything. 
Q. What did you hear? 
page 41} A. I heard a child screaming as if it was being 
struck _by a switch or something. 
Mr. Mann: We object to that, and move that it be stricken 
out. 
By the Court: 
Q. What did you hear? . 
A. I heard a child crying, and I heard something like it 
was being hit by a switch. It was something like that. 
Mr. Mann: We move the Court to strike that out, in so far 
as what it was. like, on the ground that it is incompetent and 
irrelevant in this case. 
The Court : It is overruled. 
Mr. Mann: Exception. 
J3y Mr. Jones: 
Q. And that was that Tuesday night t 
A. I do not remember tl1e night. It was a few days before 
the arrest . 
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Q. Do you recall when the CarpenterH were arrested °l 
A. I read it in the paper. 
Q. It was just before that, was it noi. 1 
A. Yes, sir, but I did not know it was done at the time. 
Q. You did not know their names at the time! 
A. No, sir, and I did not know that they lived in that trailer. 
Q. Did you see this little gfrl just before that Tuesday 
night? 
A. No, sir. I could not tell you what she looked 
page 42 ~ ·like. I knew it was a small c:hild. 
Q. You· did not get close to her¥ 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Mann: 
Q. Was that the 20th day of August? 
A. I could not tell you. I do not remember the accurate 
date. 
Q. You do not know whether it was that day or any other 
day? 
A. I do not. 
Q. All you know is that you went by there one evening be-
tween 7 :00 and 8 :00 o'clock¥ 
A. Yes. 
Q. And you heard something· that you took to be a cl1i]d 
crying? 
A. I knew it was a child crying. I have raised seven and 
. I can tell when I bear a child crying. 
Q. Can you tell the age of the child 1 
A. I would say the child was between 7 and 8 or 9 years old. 
Q. And that was on account of the crying? 
A. No, sir. I know it was a small child.· 
Q. You heard what you took to be a small child crying! 
A. Yes, sir. 
Mr. Mann: Now, we move, if your Honor please, that all 
of this testimony of this witness be strieken from the record, 
on the ground that the date of it is not shown-
page 43 ~ whether or not it was aftenvards or before the 
commission of this alleged offense; and that it 
has no connection with the inquiry here today. 
The Court: She said it was a few days before the arrest, 
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Mrs. C. L. Chapman. 
Mr. Mann: A.nd she said that she did not remember the 
date. A.nd I move that her testimony be stricken out. 
The Court: The motion is overruled. 
Mr. Mann: Exception. 
Witness stood aside. 
By Mr. Jones: 
MRS. C. L. CHAPMAN, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
Q. Please state your name Y 
Answer: Mrs. C. L. Chapman. 
Q. Where do you live 7 
A. 714 N. 6th Street. 
Q. Were you living there on the 20th day of August of 
this year? 
A.. Yes, sir. 
Q. Do you know Mr. and Mrs. Carpenter, the defendants 
in thi ~ case ? 
A. Slightly. 
Q. Do you know where they lived at that timeY · 
page 44 ~ A. Yes, sir, at Lane Service Station in a trailer. 
Q. Was any child or were any children living 
with them? 
A. Yes, one girl, named Agnes. 
Q. Approximately how old is Agnes? 
A. I would say between 6 and 7 years old. 
Q. Did you have occasion to see that child after the 20th 
of August of this year f 
A. Yes., sir. 
Q. When was that? 
A. I saw her -the next day. 
Q. What was the occasion of your seeing· her Y 
A. I always passed by the trailer in going to the grocery 
store, or to Mr. Lane's Service Station. 
Q. Did you observe her condition on that day! 
A. I saw her sitting· in a little chair hy the trailer. 
Q. What was her physical condition? 
A. She had bruises on her legs up to where her little dress. 
came down ; and her arms were bruised, and she l1ad a gash 
across her forehead, and then she had a bad bruise on her 
cheek; and I asked Mrs. Carpenter what in the name of God 
was it. 
• 
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Mrs. O. L. Chapman. 
Mr. Mann: Yve are objecting to what she asked Mrs. Car-
penter. 
The Court: The objection is overruled. 
Mr. Mann: Exception. 
page 45 } By Mr. Jones: 
Q. Go aheadf 
A. I asked her what had happened to the child; and she 
said she had a fall. And I went. on and did not say any more. 
Q. Did you see the child on the day be:f ore the 20th? 
A. Yes, sir. 
· Q. Did she have those bruises on her then Y 
A. No, sir. 
Q. How close did you pass by her on that day? 
A. Closer than I am to you (indicating about 6 or 7 feet). 
Q. And i:;he appeared not to have those bruises on her then t 
A. Yes., sir. 
Q. And on the day after the 20th she did liave them? 
A. Yes., sir. 
The Court: How about the clay of the 20tl1? 
By Mr. Jones: 
Q. Did you see her on Tuesday, the 20th of Aug·usU 
A. Yes., sir. 
Q. What time did you see her then? 
A. I saw her in the morning, and I saw her in the after-
noon. 
Q. What was her condition on the morning of the 20thf 
A. It was just like she had been the day before. 
Q .. And what was it on that Tuesday evening? 
A. It was the same then. 
Q. What time did you see her on tlmt Tuesday evening·6.? 
A. I saw her before :3 :30 o'clock. 
Q. You did not see her from 3 :30 o'clock until night? 
A. No. 
p·age 46 } Q. And then you Raw her o:n the following day? 
A. Yes, sir. · 
Q. And she then lmd those bruises and whelps on lier arm 
and legs and placeR on her face? 
A. Yes, sir. 
Q. Did you hear her crying· on the 20·:h ! 
A. No, sir. 
;Q. Where were you? 
A. I was at home, on my back porcl1 ironing. 
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Mrs. C. L. Chapman. 
CROSS EXAMINATION. 
By Mr. Mann: 
Q. Mrs. Chapman, I believe you said you saw the child on 
the 2oth? 
A. Yes, sir. 
Q. And what time of day was itt 
A. I saw her in the morning and in the afternoon. I do not 
know the time, except when I go to the grocery store lots 
of times I cut through there by the service station. 
Q. Did you notice her cond1 tion then? • 
A. Certainly. She was in the driveway. 
Q. And that was on the 20th of August, in the morning, 
and in the afternoon t 
A. Yes, sir. 
Q. And she was not whipped up then T 
A. No, sir. 
Q. Was there anything on her body? 
page 47 ~ A. I did not see any places on her body then. 
Q. Did you notice her particularlyf 
A. I stopped and talked with her. 
Q. And when did you see her again? 
A. I saw her the next afternoon. 
Q. What date was tbaU 
A. It must have been the 21st. 
Q. At that time did she have these evidences of being 
struck! 
A. She certainlv did. . 
Q. Now, where ~were they? 
A. On her legs. She was sitting· in a little rocking chair., 
up near the trailer. Her legs were bruised, her arms were 
bruised,and she had a gash on her face and a bruised place 
on her cheek. 
Q. You do not know.what it was done by? 
A. Listen! I have two children. They have fallen down 
many a time, and none of them has looked like that. Mine 
never had a bruise like that from falling clown. 
Q. Was there any thing between her knees and her ankles 
a.t that time-any bruises or stripes T 
A. I did not pay especial attention to her from her knees 
down. I could see the bruised places on her legs and on her 
arms. 
Q. Her arms were bare, were they T 
A. Yes. 
Q. Now, from the knees down, what was your reply to the 
question? 
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ltf rs. t!esse Booles. 
page 48 ~ A. It looked like she was pr,~tty well bruised all 
over. 
Witness stood aside. 
0 By Mr. Jones: 
MRS. JESSE BOOLE8, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
Q. What is your name? 
Answer = Mrs. Jesse Booles. 
Q. Mrs. Booles, were you living in Hopewell on Tuesday,, 
the 20th day of August, of this year Y 
A. Yes, sir. 
Q. Do you know Mr. Walter Carpenter and his wifef 
A. Yes, sir, they were next door neighbors. 
Q. They we1~e living· in a trailer at that timeT 
A. Yes, sir. 
Q. Do you know whether any child or cl1ildren lived witJ1 
them at that time? 
A. Just the little girl. 
Q. Little Agnes Carpenter 1 
A. I do not know her name, but just o:ne little girl. 
Q. Do yon know anything about the whipping that this 
child is alleged to have received on that day! 
A. No, sir. . 
Q. Did you see the child soon after the 20th f 
A. No. 
Q. Then, what is it that )1 011 know about this easer 
A. All I know· is thilt previously I heard the 
page 49 ~ child crying·. 
By the Court: 
Q. That was previous to the 20th of .August f 
A. Yes, sir. 
By Mr. Jones: 
Q. Then., you do not know anything about what Jmppened 
on the 2oth of A ngnst? 
A. No, sir. 
No cross examination. 
Witness stood aside. 
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Agnes Carpenter. 
Mr. Jones: I desire to call little Agnes Carpenter, and I 
ask that Mrs. Mohr be permitted to come in with her· and 
stand near her. · 
Mr. Mann: I object to that. 
The Court: It is overruled. 
Mr. Mann: Exception. 
By Mr. Jones: 
AGNES CARPENTER, 
sworn for the Commonwealth: 
DIRECT EXAMINATION. 
Q. Now, Agnes, you talk loud enough for the jury to hear 
you. What is your last name? 
A. I do not know mv last name. 
Q. y OU know your first name is Agnes y 
A. Yes, sir. · 
Q. Do you know how old you are T 
page 50 ~ A. Seven. 
Q. And what did you say your name was 7 
A. Agnes. 
Mr. Mann: I renew my objection to Mrs. Mohr standing 
back of the child. 
The Court: It is overruled. 
Mr. Mann: Exception. 
By Mr. Jones: 
Q. Where are you living nowf 
A. I live over on Rivermont Street. 
Q. What is the name of the lady yo.u are living with? 
A. Mr. and Mrs. Hall. 
Q. Do you know Mrs. Mohr, who is standing right behind 
you? 
A. Yes, sir. 
Q. Where were you living when Mrs. :Mohr came out and 
got youf 
A. In· a trailer. 
Q. With whom were you living! ""\Vhat was their namef 
Answer: Carpenter. 
Q. Is that the man ·you were living :with, and is that the 
lady that you were living with (indicating Mr. and Mrs. Car-
penter, the defendants) 1 
A. Yes. sir. 
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Q. Now, Agnes, just a little while before Mrs. Mohr got 
you did either of these people whip you (indicating) Y . 
A. The man whipped me. 
Q. What did he whip you withY 
page 51 r A. He whipped me with a belt and with a switch. 
Q. What part of your body did he whip! 
A. He whipped me all over, wherever he could whip me. 
Q. Now, did he make the blood come out of you Y 
A. Yes~ sir. 
Q. Do you recall how many days it was before Mrs. Mohr 
came out there and got you? · 
A. It was one day after the whipping·. 
Q. She came out there and got you on the 22nd. So the day 
before was the 21st. And he whipped you the day before 
thaU ' 
A. Yes, sir. 
Q. 1l/ as that in the morning or evening f 
A. It was at night. 
Q. "\Vas it dark! 
A. Yes., sir. 
Q. Do you know about what time it was Y 
A. No, sir, I do not know. 
Q. Had you eaten supper or not? 
A .. I had :finished eating supper, and they had finished 
washing the dishes and sweeping the floor. 
Q. Do you know wb~re he got the switch? 
A. He went out by the rabbit pen and got the switch. 
Q. Did you run out of the trailer and around the trailer 
about the time that he got the switch Y 
A. Yes~ sir. 
Q. Did he whip you with the switch first or with 
page 52 t the belt fl rst 0? 
A. ·with the switch :first. . 
Q. Then after he whipped you with th1~ switch, he whlpped 
you with the belt? 
A. Yes, sir. 
Q. Is that whippiug what made these scars and bruises on 
your legs and body! 
A. Yes, sir. 
CROSS EXAMINATION . 
. 
By Mr. Mann: 
Q. Do you know how long you had been here with Mr. and 
Mrs. Carpenter? 
A. No, sir. 
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Agne.s Carpenter. 
Q. Where did you live before that Y 
A. I lived in a house where people were good to me, and I 
used to go to school, and it was some distance-I do not know 
how far-from the school. But I did not ride to school. I 
walked. 
Q. Where did you go to school 7 
A. In Newbern. 
By the Court: 
Q. Is that in Virginia or in North Carolina f 
:A.. It is in Virginia. 
By Mr. Mann: 
Q. Do you remember when you went with the Carpentersf 
A. Yes, sir. · 
Q. Now, why did you go with the Carpenters Y 
page 53 } .A. I stopped going to school, and they told me 
to go with them and that they would not whip me. 
Q. Had you been whipped before that? 
A. I had been whipped a little bit, but not bad. . 
Q. Now, when you went with the Carpenters yon were liv-
ing up in the mountains, weren't you Y 
A. Yes, sir. 
Q. And they brought you down here? 
A. Yes, sir. 
Q. They stayed in Richmond some time before they came 
here, didn't they? 
A. Yes, sir. 
Q. Didn't they give you a plenty of clothes f 
A. Yes, sir. 
Q. And did they give you toys? 
A. Yes, sir. 
Q. And did they give you a tricycle? 
A. Yes, sir. 
Q. And did they give you a wagon 7 
A. Yes, sir. 
Q. And candy f 
A. Yes, sir. 
Q. They gave you a lot of candy, didn't theyY 
A. Y~s, sir. . 
Q. Now, you said that the time he whipped you was at night 
after supper? 
A. Yes, sir. 
page 54 ~ Q. And after the dishes had been washed Y 
A. Yes, sir. 
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Q. .And after it was dark Y 
A. Yes, sir. 
Q. Do you know Mr. Gwaltney Y 
A. :N"o, sir. . 
'., 
Q. The day after this whipping, you and Mr. and Mrs. Car-
penter went to Richmond, didn't you! 
A. Yes, sir. 
Q. You stayed over there practically all day, didn't you Y 
A. Yes, sir. 
Q. And did you play around with the children over there Y 
A. Yes, sir. · 
Q. Do you know the name of the peopl1~ you went to seeY 
A. Yes, sir, I used to know it, but I do not know it now. 
Mr. Mann~ I have no further questions. 
RE-DIRECT .E-XAMI:N"A~rION. 
By Mr. Jones: 
Q. Mrs. Carpenter has whipped yon: but she has never 
whipped you really bad, has she? 
A. :N" o, sir. 
Q. She has been reasonably good to you f 
A. Yes, sir. 
Witness stood aside. 
page 55 ~ 
By Mr. Jones: 
MRS. ALICE GREEN, 
sworn for the Commonw,~alth: 
DIRECT EXAMINATIO:N". 
Q. What is your name? 
Answer : Mrs. A.lice Green. 
Q. Mrs. Green, where do you live? 
A. 412 N. 10th Street, Hopewell, Virginia. 
Q. Do you know Agnes Carpenter, the little girl who has 
just testified here f 
A. I just knew her by the time she was brought to ine. 
Q. When was she brought to you T 
A. It was on a Thursday in August. 
Q. By whom was she brought to you 11 
A. Mrs. Mohr: 
Q. The Superintendent of Public Welfare here T 
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A. Yes, sir. , 
Q. Did you undress her 1 • J.1.. 
A. Yes, sir. , 
Q. And did you make an examination of her? 
A. Well, I undressed· her and gave her a bath. 
Q. Now, what was the condition of her back at that timef 
A. The condition of her back at that. time was right bad. 
Q. Tell the jury what was the condition f 
A. It was bruised and also there was blood out of her back. 
Q. ·what kind of marks were on there where the blood had 
been drawn out? 
A. ·where the blood was, that was by the switch. 
Q. How long· were those marks? 
page 56 ~ A. They were not so long, but they were cuts. 
Q. ·were there any other marks on her besides 
thosef 
A. Yes, she had some marks of a strap or a belt. 
Q. How could you tell that it was a strap or a belt Y 
A. Well, I am a mot.her of three children and I should know. 
Q. How wide were they f 
.A. Probably an inch. 
Q. And those that appeared to be made by a switch were . 
narrow? 
A. Yes, sir. 
Q. How about on her legs:? 
A. She had quite a bit of bruises on her legs. 
Q. From a switch f 
A. Yes, and also from a belt. 
Q. Where were those marks 1 
A. They were between her knees and her hips. 
Q. ·was there any blood drawn from those T 
A. No, sir, the blood was drawn from her back. 
Q. And that was the day that Mrs. Mohr brought her to 
you? 
A. Yes, sir. 
Q. Mrs. Mohr has testified that it was on the 22nd, but you 
do not remember tbe date? 
A. I do not remember it. 
CROSS EXAMINATION._ 
By Mr. Mann: 
Q. I understood you to say that you lmew the 
page 57 ~ difference between a mark made by a belt and one 
made by a switch. Can you tell the difference? 
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A. Why, certainly. A mark made by a belt is wider; a 
kind of blister; the blood is brought to the surf ace ; and a 
mark made l>y a switch is a scratch, and it shows some bruis-
ing. 
Q. And I believe you said that was because you had some 
children? 
A. Yes. 
Q. And did you use a belt on your children f 
A. Yes,, I have, but I never left any 'blood or bruises on 
them. 
Q. How long did this child stay with you f 
A. Two weeks. 
Q. Was it an obedient child or an unruly child Y 
A. She was .not very obedient. 
Q. She was very unruly? 
A. No, I will not say that she was the worst child I have 
ever seen, and I will not say that she was the best child I 
have ever seen. Everv child's nature is different. 
Q. You know Mr. Robbins here, don't you (indicating at-
torney) Y 
A .. Well, I do not know him personally, but I have met 
him. 
Q. Do you remember having a conversation with him with 
reference to this child 1 / 
A. Yes. 
Q. Didn't .you make this statement to him: that she was 
the most unruly child you ever saw t 
page 58 ~ A. No, I did not. 
Mr. Mann: I expect to prove that you did. 
Witness: You cannot prove that. I did not say it. 
Q. Now, when you kept the child did she run away from 
home? 
A. She ran away one time, and that was becam,e of two 
little gfrls coming· there. Tl1ey were riding bicycles, and one 
of those little girls bad her on the bicycle and was riding 
her around; and while I was fixing lunc.h the little girl took 
the child away. She went to visit the parents she was lhring 
with at one time. 
Q. Were they her parents! Yon meim the Carpenters? 
A. Yes. 
Q. In other words, sl1e went back to the Carpenters after 
you had her? 
A. Well, this little girl took her ther(~ on the bicycle. 
Witness stood aside. 
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Mr. Jones: That is the Commonwealth's case, if the Court 
please. 
And, if the Court please, I want to be absolutely f.air in 
this case. I do not think the Commonwealth's evidence 
justifies the conviction of Mrs. Carpenter in this case. 
Mr. Mann:. .And I request that the jury return that ver-
dict at this time. 
page 59 } The Court: I will tell the jury that the verdict 
guilty. 
in this case against Mrs. Carpenter will be Not 
Mr. Mann: I would like to have that done by the jury now. 
The Court : Gentlemen of the jury., the Commonwealth's 
Attorney has stated, and properly so, that the evidence here 
is not sufficient to convict Mrs. Carpenter of the offense as 
charged in the warrant; and, therefore, you will say that your 
verdict is Not guilty with reference to Mrs. Carpenter. 
And at this time we are not. passing on Mr. Carpenter's 
case. 
( The jury retired and returned the following verdict in the 
case of Commonwealth 11• Mrs. Walter Carpenter: ''We the 
jury find the defendant Not Guilty.'') · 
(Recess -until 1 :15 P. M.) 
page 60 } TESTIMONY FOR THE DEFENDANT, RE-
SUMED. 
ROY WIMMER, 
sworn for the defendant: 
DIRECT EXAMINATION. 
By Mr. Robbins: 
Q. Mr. Wimmer, where do you live? 
A. I live in Henrico County, Virginia. 
Q. What is your business? 
A. I run a service station in Richmond. on West Broad 
Street. ' 
Q. Do you know the Carpenters, the people involved in this 
case·hereY 
A. Yes. 
Q. How did you come to know them? 
A. They came to my place last spring and wanted a park-
ing place for a trailer, which I let them have. 
68 Supreme Court of Appeals of Virginia 
Roy Wimmer. 
Q. How long were they with you Y 
A. Almost thirty days. 
Q. Did you have an opportunity to ob:serve the manner in 
which they treated the little child that they, had with them Y 
A. Yes, sir. 
Q. Will you state to the Court what that was. Was it good 
or badT 
Mr. Jones: Vve object to that, for this reason: we at-
tempted .to offer evidence of that same nature, and the de-
fense objected,, and the Court sustained it. 
The Court: The objection is overruled. 
A. As far as I know, while the Carpenters were 
page 61 ~ at my place and from my obBervation of them-I 
saw them every day; they came in in the evening-
The Court: The question is, How did they treat the chi1d t 
A. (Continued) As far as I know about the child, I have 
never seen anything out of the way as far as mistreatment 
is concerned. I riever saw them whip her. The child crune 
around and was always well-mannered. The child came around 
the service station and played with the dog thei;e; and the 
boys liked her, and she was nice; and we never had any 
trouble with her at all. And the children in my neighborhood 
were just as well-mannered. I did not know the Carpenters 
until they came there, and I lmve seen very little of them 
since. I would say the child is well-m2.nnered. I have two 
children of my own, and I would not ask any more for them. 
CROSS EXAMINATION. 
By Mr. ,Jones : 
Q. Then, in your opinion, from your observation, this little 
Agnes Carpenter .did stand out as being one of the best-man-
nered and behaved children that vou know around there? 
A. I have never seen·anything different. , 
Witness stood aside. 
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page 62 ~ R. B .... i\.NDERSON, 
sworn for the defendant: 
DIRECT EXAMINATION. 
By Mr. Robbins: 
Q. You are Mr. R. B. Anderson 7 
A. Yes, sir. 
Q. Where do you live Y 
A. 601 N. 22nd Street, Richmond, Virginia. 
Q. What is your business Y 
A. I am a service station operator. 
Q. Do you know Mr. and Mrs. "\\7 alter Carpenter Y 
A. Yes, sir. 
Q. How did you come to know them 1 
A. They previously lived in the West End of Richmond, and 
moved to my place, on my lot. 
Q. How long did they live on your premises T 
A. Approximately two months. 
Q. "\Vere you able to obAerve them day by day? 
A. Yes, sir. 
Q. Did you come in contact with this little child Y 
A. Yes, sir. 
Q. Do you have any children? 
A. Yes., sir, two. 
Q. Did the little child ever play with your children 7 
A. Yes, sir, practically every clay. 
Q. Mr. Anderson, somewhere about the time that :Mr. and 
Mrs. Carpenter were arrested, did you have occasion to see 
Mrs. Carpenter and the child at that timeY 
page 63 ~ A. 1Vell, I understand that that was on a Thurs-
day; and the little child came by to see me the day 
before that, on a "\Vednesday. She would come and hug me 
around the waist, and the child was very likeable. And when 
she came in I took her inside and gave her a bag of potato 
chips and some kind of a soft drink. 
Q. Did you see any evidence at that time of the child hav-
ing received any beating or whipping? 
A. I noticed a little place on her cheek; and I asked her 
when did that happen-
Mr. Jones: I do not think that is admissible. 
The Court: You asked about tlmt. 
Witness: I asked the little girl, Ap:nes, about that. 
Mr. Jones: If your Honor please, this is the case of Com-
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monwealth of Virg·inia against Vlalter Carpenter. I do not 
think that testimony is admissible. 
The Court: It is overruled. Go ahead. 
A. ( Continued) I asked her what hap1lened; ·and she said 
she fell down. And there was nothing more said about that. 
And the following Saturday Mr. and Mrs. Carpenter came by 
and told me of the trouble; that they had heen arrested for 
unmercifully beating the child. 
The Court: Don't tell the eonve:rsatio:n. 
By Mr. Robbins: 
Q. Now, during that time, the two months they 
page 64 ~ lived with you and the child plnyed with your chll-
dren, will you state, from your observation, 
whether the child was treated properly? 
A. I never even heard them raise theiJ? voice to. the child. 
If so, I did not hear it the whole two months they were there. 
And I did not: see that it was neglected at all. 
Q. Did she have good clothes 1 
A. Yes, sir. And a lot of times she w·as eating dinner at 
the station, and she would invite me to lu:nch with them. And 
sometimes. s.he would bring me a sandwich at my lunch-time. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. You say that this was an exceptionally good little girl f 
A. Yes, si:r. 
Q. And a fine little kid f 
A. Yes, sir. 
Q. She. was weIJ..behaved, well-mannerf:!d, and behaved her-
self! 
A. Yes, sir. _. 
Q. Now, where were you on Tuesday, the 20th day of Au-
gnst Y 
A. I was at the service station. 
Q.~ Can you tell this jury that this child was not on that 
afternoon and night unmercifully whipped by Mr. Carpen-
ter? 
A. If she was the only thing I noticed was a little place on 
he:r cheek. 
Q. It has been in testimony in this case that she was 
W alte-r Carpenter· v. Commonwealth of Virginia 7l 
Thomes Haskett. 
whipped to the extent that the flesh on her back 
page 65 } was broken,, and that there were open gashes from 
which blood was running. Would yon say that was 
not true? 
A. She had on clothes when I saw her. 
Q. So you do not know the extent to which Mr. Carpenter 
beat this helpless child on that Tuesday night? 
A. No, sir. 
Witness stood aside. 
'By Mr. Mann: 
THOMAS HASKETT, 
sworn for the defendant: 
DIRECT EXAMINATION. 
Q. Where do you reside? 
A. Here on 7th Street. 
Q. What is your business? 
Answer : Working on the bridge. I have been there 14 
years. 
Q. Do you knew Mr. and Mrs. Carpenter¥ 
A. I have been knowing them about a month or more, but I 
did not know their names· until yesterday. 
Q. Did you know that they lived in a trailer there! 
A. Yes, sir. 
Q. Did you know the little girl that was with them, or had 
you seen her Y 
A. Yes, I have seen her there. 
Q. Now, about the 20th day of. August, in that neighbor-
hood, did you see her have an. accident 7 . 
A. Yes, sir, in tur:n:iing her wagon over. And 
page 66 ~ she slid out of the wagon. 
Q. Down on the hard surf aced part of the street Y 
A. Yes, sir, in front of the door there. She was there at 
the air-pressure apparatus,. wher,you put air in the tires. 
CROSS E.i~AMINA'l'ION. 
By Mr. Jones: 
Q. When was thaU 
A. I do not know. 
Q. Have you any idea when it was? 
A. No, sir., it was about two months ago. 
72 Supreme Contj; of Appeals o:f Virgini~ 
J. T .. (}w<iltney. 
Q. Do you know what month it wast 
A. It was last month. 
Q. Some time last month! 
A. Yes, sir. 
Q. Are you positive about that? 
A. No, sir, I am not. 
Q. Who was pulling the wagon Y 
A. There was another little girl pullin1~ her. 
Q. It was a little wagon Y 
A. Yes, sir, the wheels were about six inches in diameter .. 
Q. And she slid out of it! 
A. Yes, sir, she slid over the side of it. The wagon turned 
over. It was between the air-pressure apparatus and the 
service station.' · 
Q. And you did not pay any attention to iU 
A. Yes, sir, that is right. 
Witness stood aside. 
page _67 ~ J. T. GWALTNEY, 
sworn for· the defendant. 
DIRECT EXAMINATION. 
By Mr. Robbins: 
Q. Your name is J. T. Gwaltney! 
A. Yes, sir. 
Q. Where do you live 1 
A. 602 Freemont Street, Hopewell, Virginia. 
Q. How long have you been in Hopewell Y 
A. Since 1922. 
Q. Well, where you live, what distance and in what direction 
is-it from where the Carpenter trailer stayed during August! 
A. The distance would be something around 100 yards, as 
nearly as I can come at it. 
Q. Did you ever visit the Carpenters f 
A. I saw them practicallY every evening. I would go over 
to Mr. Lane's Service Sta!lon and the trailer was there, and 
they would be there, and I would laugh and talk with them, 
and sometimes I would sit down and stay a while; near about 
always I would sit down there. 
Q. You had ample opportunity then to observe the little 
child there day after day? · 
A. 0,h, yes, I never went over there fa.at I did not see her 
and maybe three or four others around there playing. 
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Q. Did you ever see this little child whipped! 
A. No, sir. 
Q. Did you happen to be over there on the evening of Au-
gust 22nd? 
page 68 ~ A. I <muld not swear to the date, but I was there 
the night after they said the Carpenters whipped 
the child. And in fact I was there maybe the night they did 
whip her.. I am pretty sure I was there then. But I did not 
see the whipping, and did not know anything about it until 
they arrested Mr. and Mrs. Carpenter and had them in jail. 
Q. You had been over there the evening before 7 
A. I was over there the night it happened, but not ~t the 
t.ime it happened, and I was over there the next night. 
Q. The next night did you see the little child Y 
A. Yes, sir. 
Q. Did you see any bruises, scars, or any evidence of a 
whipping or beating? 
A. No, sir, I did not see anything like that, and I did not 
know anything about it. If I had maybe I might have looked 
a little closer. I saw the child running around there. It was 
near 7 :00 o'clock, because Mrs. Carpenter said, '' Come on · 
Agnes and get some water. Mr. Lane is going to close up." 
And Mrs. Carpenter g·ot the teakettle and got some water. 
Q. Were you given a seat there that evening to sit on Y 
A. Yes, sir, the little girl brought a chair for me to sit on. 
Q. And you had a· good opportunity to observe the child? 
A. Oh, yes; sure. 
Q. And you did not see any evidence of a beating of the 
child? 
A. No, sir, I did not ohserve anything either one way or 
the other. 
page· 69 ~ CROSS EXAMINATION. 
By Mr. Jones: 
·Q. l\fr. Gwaltney, this is a well-behaved good little girl, 
isn't iU 
A. Well, it seems to be, from what I saw of her. She seems 
to be all right. 
Q. Well, you tell the jury, from your observation and what 
you saw, that she is not only a well-behaved child, but that 
she seemed to be an obedient child and not hard to handle! 
A. I could not say that she was hard to handle. 
Q. What do you mean? 
A. Well, from what I saw of her she <lid behave. 
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Q. Everything you observed about her indicated that she 
was a good little child Y 
A. Yes, sir, I could say that. ' 
Q. Now, can you tell the jury that on the 21st of August 
her back was not lacerated from blows that this defendant 
here (indicating) inflicted on herY 
A. No, sir, I cannot say that, because I c.id not look. 
Q. You ·Cannot say that, from her knees up to her hips, and 
on her body, she was not a mass of bruises which had been 
inflicted on her by him, can you Y 
A. No, sir. · 
Witness stood aside. 
page 70 ~ Mr. Mann: I ask that the child be recalled. 
The Court : Yes. 
By Mr. Mann: 
AGNES CARPENTEEi, 
recalled by the defense .. 
DIRECT EXAMINATION. 
. Q. Now, Agnes, before you came to the Carpenters at all 
you lived up in the mountains, didn't you Y 
A. Yes, sir . 
. Q. Did you ever have an accident there with a dynamite 
capY 
A. No, sir. 
Q. You never did? 
A. No, sir. 
Q. I mean before they got you Y 
A. No, sir, I never did'. . 
Q. You are sure now that you never had an accident with a 
dynamite cap Y 
A. Yes, sir. 
Q. ·what was the accident that you had Y 
(No response.) 
Q. Didn '~ they send you to the hospital for anything? 
A. No, sir. 
Mr. Mann: That is all. 
No cross examination. 
Witness stood aside. 
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page 71} MRS. WALTER CARPENTER, 
sworn for the defendant. 
DIRECT EXAMINATION. 
l3y Mr. Mann: , 
Q. Mrs. Carpenter, you are the wife of Mr. Walter Carpen-
ter, are you not? 
A. Yes, sir. 
Q. Where were you and he from originally, 
A. He is from Wytheville, ,Virginia. 
Q. And where were you from Y 
A. North Carolina. 
Q. How long have you been married! 
A. Since 1942. 
Q. Have you all had any children at all! -
A. No, sir. 
Q. Have you taken any to take care of7 
A. We have taken two. We took this one, Agnes, and her 
sister. 
Q. They were related f 
A. Yes,' sir, sisters. 
Q. Was the other one older or younger T 
A. Older. 
Q. Where is that one now Y 
A. At my mother's, going to school in Mt. Airy, North Caro-
lina. 
Q. How old is that child? 
A. Twelve years old. 
Q. How did you come to take this little child, Agnes! 
A. I already had the older one, and we went 
page 72 ~ down home and the other girl had some pictures 
of herself taken at her school, and she .. asked me 
would I take the pictures of her to her grandmother; which 
I did, and this- little one was there then when I carried the pic-
tures in. And the little child said, '' Let me go home with 
you to be with Gertrude". That was her sister. 
Q. Did you know the parents of this child here, Agnes Y 
A. Yes, sir. 
Q. Did you get the consent of either of the parents to take 
the child away? 
A. Her mother told me I could have the child; and also her 
grandmother told me so. The father is dead. 
Q. Then you took the child,-how long ago has it been? 
A. That was in December of last year. 
Q. You have had her then nearly a year? 
A. Yes, sir. 
76 Supreme Court of Appeals o:f Virginia 
Mrs. Walter Carpente·r. 
Q. Were there any scars or marks on her body when you 
took her? 
A. Yes, sir, there was one scar across her collarbone from 
a dyamite cap explosion; and there were several other scars 
on her body. 
Mr. Jones: If your Honor please, I do not think this evi-
dence is material, and besides, I would UJre to know how the 
witness can tell that. We are objecting tCt it. 
The Court: You may cross examine her on the point. The 
issue here is whether or not this defendant, Mr. 
page 73 ~ Carpenter, is guilty as charged. Whether or not 
there were some other marks on the child's body, 
I cannot see that that has anything to do with it. 
Mr. Mann: The statement here is that the marks were 'n 1 
the child's body before this witness got the child. 
A. (Continued) She had several differ,mt scars on her bo y 
before we got her. And at times she would scratch those cars 
and little pimples would show up on those scars; a d she 
would dig into them with her fingernaile. And I wo d tape 
the places up, and they would heal up. But a lot of es she 
would pull the tape off and then scratch herself th re again. 
By Mr. Mann: 
Q. Did you ever cut her finger nails off to kee her from 
scratching those places t 
A. Yes, sir, I did. 
Q. Now, were those s01·es open at the time the people took 
this child away from you¥ 
Mr. Jones: I object to this line of e:mmination. 
The Court : It is leading. 
By Mr. Mann: 
Q. Had those sores that yon spoke of, that were on her body 
when you took her, healed up on the 20th day of August, 19461 
A. No, sir, they had not. 'J~hey would break out 
page 7 4 } all of the time. It was hardly .a week since they had 
been raw because of her scratching them. It was 
awful how she would dig into those pl.aces with her finger 
nails. 
Q. Have yon see the child here durin~~ the recess? 
.A. Yes, sir, she hugged and kissed me out there in the 
hall. 
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Q. Did anybody attempt to take her away from youY 
Mr. Jones: I object. 
Mr. Mann: My reason for that question i~ that I am show-
ing the interest that Mrs. Mohr has in the conduct of this 
case. 
The Court: I will not allow the question to be asked. 
Mr. Mann: Then, I understand that your Honor sustains 
the objection Y 
The Court: Yes. 
Mr. Mann: Then, I ask that I be permitted to put the an-
swer in the record. 
The Court: Finish with the witness first. 
Mr. Mann: And then we will put it in. 
A. (At the end of the taking of the testimony and out of the 
hearing of the jury) Yes, sir, the \Velfare woman was there, 
and she reached out and caught her by the arm and. took her 
away from me. And I had given her some money, and the Wel-
fare woman took the money away from her and gave it back 
to me. And Mr. Anderson was there and gave her some money 
too; and the Welfare woman took that money away from her 
and gn ve it back to him. 
page 75 ~ Q. And that Welfare woman was Mrs. Mohr, who 
has testified here in this case ? 
A. Yes, sir. · 
(Case resumed in the presence of the jury.) 
By Mr. Mann: 
Q. Now, Mrs. Carpenter, during this period since you have 
had this child, did Mr. Carpenter ever whip herY 
A. Yes, he has whipped her two or three times, but he did 
not beat her up. 
Q. What sort of child was she? 
A .. She was really stubborn. 
Q. Would she scream at all when she was whipped Y 
Mr. Jones: I object. It is leading and suggestive. . 
A. I never have known her to scream. The time I have had 
her I have never known her to cry, except when she was sick. 
She is too stubborn to cry. 
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Mrs. Walter Carpenter. 
By Mr. Mann: · 
Q. Were you present at the time that he whipped her on the 
20th day of August! 
A. Yes, sir. . 
Q. What did he whip her with T 
A. He whipped her with a little switch. 
Q. Did he whip her with any other thingf 
A. No, sir. 
Q. Some statement has been made about seeing the marks 
of a belt. Did he whip her with any beltf 
page 76 ~ A. No, sir, he did not. 
Q. How long did he whip her? 
A. He just gave her five or six little licks. It could not 
have lasted four or five minutes. 
Q. Would you recognize the switch that he whipped her with 
if it was shown to vou? 
A. Yes, sir. "' 
Small piece of limb of tree produced -with small switch at-
tached with adhesive tape. 
Witness: It was this one (indicating). 
Q. How far down was that? 
A. It was a little switch about like that (indicating). 
Q. That was the switch! 
A. Yes, sir. 
Q. Where has that switch been since that time? 
A. Right behind my heater. He put it there when he 
whipped her. 
Q. I notice this part of it is broken. Do you know how it 
was broken? 
A. Yes, s'ir, Mr. Robbins tested it to sue the strength of it. 
Q. From this part here out to the end was the switch (indi-
cating) 7 
A. Yes, sir. 
Mr. Mann: I offer this switch in evidEmce. 
Switch referred to designated Exhibit No. 1. 
page 77 r Q. Now, testimony has bee11. given in here about 
some bruises and· gashes on her back. What do vou 
know about thaU · • 
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A. If there were any on her back it is unbeknowing to me, 
and it· was done after she left my place. She had several 
bruises on her legs. She turned over on her tricycle. And also 
she turned over in her wagon. 
Q. Were there any scars on her bac.k Y 
A. No, sir, nothing but where she fell. 
Q. About the time that that whipping was going on, there 
was some evidence about some screams. Do you know of any 
screams that might have been heard from that place? 
A. Nothing but the radio. If there was any, it was the 
radio. 
Q. Was there a radio on with a scream in it about that 
time? 
A. Yes, sir; it was a story called "Theater of Romance". 
A man was drowning his sweetheart, and there were screams 
during that time. And that was all the screaming that was 
done. 
Q. Was that on that nighU 
.A. Yes, sir. 
Q. Have you a paper here to show that t 
(Richmond Times-Dispatch of August 20th produced.) 
Mr. Mann: May I just tear out the radio program1 
l\fr. Jones : Yes, sir. · 
By Mr. Mann: 
Q. Now, is this paper dated the 20th day of August, 19467 
A. Yes, sir. 
page 78 ~ Q. What paper is it 7 
A. The Richmond Times-Dispatch. 
Mr .. Mann: I offer the radio program in evidence. May I 
detach it from the other portion of the paper? 
Mr. Jones: Yes, sir. 
Portion of paper referred to filed in evidence, marked Ex-
hibit No. 2. 
By Mr. Mann: 
Q. Since you have had the custody of this child, has she 
been supplied well or not well with clothing? 
A. She has had a plenty of clothes. They took thirty dresses 
away from us, besides underclothes and other clothes. She 
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. had a brand-new overcoat that I bought for her to wear to 
school this winter. It cost $17.50. It is a. little red overcoat. 
Q. Do you know what she was whipped fort 
A. She was whipped for stealing. I wa.s over in Richmond 
with both of the children, and, in the Five and Ten Cent Store, 
she stole a whistle and a watch; and we paid for it; and she 
was not whipped at all for that. She was talked with, and she 
promised not to do anything like that again. And then, late1·, 
she stole a box of candy; and she and Mr. Morton's grand-
daughter and some other kids-I ,cannot call their names-
were in the trailer while we were on the outside, and stole 
some candy, and what they did not eat they threw in the 
garbage tin. · 
Q. And that box of candy belonged to whom f 
p~ge 79 ~ A. I bought two boxes of candy-one box of 
Millry Way and one of Mounds. One was for her 
and the other for myself. She did not take hers, but she went 
in the wardrobe and took the other box of candy out and 
just wasted it. And I have often told her not to take anything 
that did not belong to her. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. Mrs. Carpenter, then this is not your and Mr. Carpen-
ter's daughter f 
A. No, indeed .. 
Q. She is no kin to either of you Y 
A. No, sir. 
Q. There is no blood relationship wha1~soeverf 
A. No, sir. 
Q. Now, I believe you said that those scars on her body-
A. There is one scar near her collarbone ; and she has scars 
on her legs, and one on her arm. 
Q. You do not know where she got that one near her col-
larbone, do you? 
A. No, sir. 
Q. All of the scars that were on. her body on the 21st of 
August were scars that had been put on her by your husband, 
weren't they Y 
A. No, sir, they were on her body before we got her. 
Q. Well, you have had her ever since December, 
page 80 ~ 1945? 
A. They were on her then. 
Q. Do you tell this jury that there werH no fresh scars made 
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from uplifted lashes and switches on that child's back on the 
21st of August? 
A. If they were on there, they were put on her after the 
Welfare woman took her. 
Q. And you ask this jury to believe that statement! 
A. Well, they must believe it. It is true. 
Q. Is that statement just as true as any other. statement 
you have made upon this witness stand? 
A. Yes, sir. And it is the truth. 
Mr. Jones: You may stand aside. 
RE-DIRECT EXAMINATION. 
B.y Mr. Mann: 
Q. This child's back, was it light or dark in color? 
A. She was sun-burned because of going in the sun with 
only a little pair of pants on. 
Witness stood aside . 
By Mr. Mann: 
.. WALTER CARPENTER, 
sworn on his own behalf. 
DIRECT EXAMINATION. 
Q. Mr. Carpenter, where are you from 1 
Answer: Wytheville, Virginia. 
Q. How long have you been married? 
A . .Around four years. 
page 81 ~ Q. Have you any children f 
A. Only what people have given me. 
Q. When did you get possession of this child Y 
.A. Some time in December last. I could not recall the day 
she was given to me. 
Q. What is your business 7 
A. I am a construction steel worker. 
Q. Have you whipped this child since she has been thereY 
A. Yes, sir. 
Q. How many times have you whipped her? 
A. Three times since I have had her. 
Q. What was the occasion of this last whipping for which 
you are here being tried ¥ 
.A. She then took a box of candy. And I whipped her one 
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time for begging on the street. I told her not to beg, and she 
would beg on the street. I would tell he! not to beg. an~ she 
would go ahead and beg anyhow. And the last wh1ppmg I 
gave her was for taking a box of candy. 
Q. Had she taken anything before Y 
A. She took a whistle and a watc.h from a, Five and Ten Cent 
Store in Richmond. And I paid for that to the man at the 
store. He would not take the articles back. 
Q. What did you whip her with this time Y 
A. The little switch that is lying there (indicating exhibit). 
Q. The one that has been shown here in evidence Y 
A. Yes, sir. 
page 82 } Q. How many licks do you :mppose you struck 
her? · 
A. Five or six licks. 
Q. Did you use any belt on her Y 
A. No, sir. 
Q. Did you use any other instrument except this switch it-
self? 
A. No, sir. 
Q. During the time you were whipping :aer did she screamt 
A. No, sir. 
Q. Have you ever heard her scream Y 
A. No, sir. 
By the Court: 
Q. Did she cry? 
A. Sometimes a low whimper. 
Q. Did she cry that time? 
A. ~o, sir, she did not cry that time. 
By Mr. Mann: 
Q. You are out all day about your work f 
A. Yes, sir. And after 4 :30 in the afternoon I am at home. 
I get home around a quarter to five o'clock in the afternoon. 
Q. Do you know whether or not there were any scars on 
this child's person at the time you took herf 
A. All I have ever seen was that scar on her shoulder. She 
never would let me see her naked. My wife told me to wash 
her hands one day, and I saw that scar thEm. 
Q. Do you know anything a l»out how she was in-
page 83 } jured and got that·scarf 
.. A. Well, she found some dynamite caps under 
an old house, and laid them down on a rock, and her uncle 
and her mother told me-
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Mr. Mann: You cannot state that. 
Q. Do you recall whether or not, since you whipped this 
child, you carried her to Richmond? 
A. My wife took her to Richmond. 
Q. Do you know whom she went over there to see t 
A. They went to buy a bicycle. 
Q. You did not ·go yourself? 
A. No, sir, I was at work. 
Q. Do you recall the date you were arrested Y 
A. No, sir, I did not pay any attention to it. 
Q. About how long was it after the whipping of this child! 
A. I was arrested on a Friday after my wife was arrested 
on a Wednesday, I believe. I cannot recall the dates. 
Q. Where did this switch come from that you whipped the 
child with? 
A. At the corner of the trailer there is a little maple tree, 
and I went to the tree and broke a little switch off and brought 
it into the trailer and whipped her. 
Q. Did you cut it off or break it offY 
A. I broke it off. And then, after I had done whipping, she 
asked me to take her to the restaurant; and I took her there. 
Q. Since you have had this child under your care have you 
any idea how much you have spent on her t · 
page 84} Mr. Jones: I object to that. 
Mr. Mann: That is.one evidence of the treatment 
that was accorded her. 
The Court: The objection is sustained. 
Mr. Mann: We except, and will supply the answer when we 
get through with the testimony. 
The Court: All right. 
A. (At the end of the taking of the testimony and out of 
the hearing of the jury) Over $300.00 since I had her. 
( Case resumed in the pr~sence of the jury.) 
CROSS EXAMINATION. 
By Mr. Jones·: 
Q. Mr. Carpenter, this child, on Tuesday, August 20th, was 
under your care and your wife's exclusive care, was she not? 
A. She was all of the time until the Welfare people took 
her. I do not remember the dates. 
Q. You do keep up with dates enough to lmow that the 
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last time you eve'r whipped her was in your and your wife's 
trailer? 
A. Yes, sir. 
Q. You and she not only had the possession of the child but 
you assumed responsibility for her protection as well, did you 
noU 
A.. I bought her things. 
Q. I asked her if you and your wife, by taking her and 
keeping her, did not assume responsibility for her protection 
as well. 
A.. Well, I could look after- her the same as I 
page 85 ~ would my own. 
Q. Then, if on Wednesday, .August 21, 1946, her 
back was a mass of sores, with stripes on there from which 
blood had been drawn, how would you tE,11 this jury that got 
there! 
A. Mr. Jones, there was not any blood there. 
Q. You just meet that with a simple denial that it was not 
there? 
A. Well, I deny beating her because it was not so. . 
Q. Well, if you did not whip thal child in that manner-first, 
I will ask you, Do you know Mr. Horace T. HolU 
A. No, sir, I do not. 
Q. He certainly does not have any malice or ill-will against 
you, so far as you know, does he? · 
A. Not as fat as I know. And I haven't any against him. 
Q. Do yon know Mr. A. J. Lipscomb? · 
A. No, sir. 
Q. He has nothing in the world againnt you, has he Y 
A. I do not know that he has. 
Q. The same thing is true of Mrs. Lipscomb, isn't iU 
A. I do not know anything about her. 
Q. And isn't the same thing true. of Mrs. C. I. Chapman? 
A. I do not know anything about her .. 
Q. And none of these witnesses, that have testified in refer-
ence to the appearence of the ch~d or as to your treatment 
of the child, have, to the best of your knowledge, anything 
in the world against you, have they? 
A. Not that I know of. I cannot look in a man's 
page 86 ~ face and tell what is in his heart. 
Q. Have you ever done anything to any of them 
to cause them to have any ill.feeling ai~ainst you t 
A. If so, I do not know it. 
Q. Have you any theory to acount for their coming into 
Court and telling the jury and the Court as to how you treated 
this child? 
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A. Well, I had to raise the child, and they did not. 
Q. You were, to the best of your knowledge and belief, the 
only human being that whipped that child on Tuesday, Au-
gust 2oth, weren't you 1 
A. I did not see anybody else whip her. 
Q. And you did not hear anybody else whip her Y 
A. Nobody else that I ever heard of. 
Q. You haven't heard it suggested by anybody that she 
might have been whipped by anybody else on that day, have 
you? 
A. No, sir. 
Q. And whatever lier condition was following that whip-
ping which you gave hcr-
A. How do they know I whipped her? 
Q. Do you deny iU 
A. When I was in the Police Court, you and Mr. Heflin did 
not give, me a chance to open my mouth. 
Q. I am giving you a chance now. Do you deny that you 
whipped her? 
A. No, I whipped her, but I did not whip her unmercifully. 
· Q. w·hatever marks were left on that little child's 
page 87 ~ back, where blood was oozing from them, were in-
flicted by your hands because of your temper, 
weren't they T · 
Witness: Did you see it? 
Attorney: No. You do not care to answer that question Y 
A. I did not see any blood. 
Q. Whatever the condition of her back might have been, 
you and you alone were solely responsible for it, weren't 
you? 
A. I am responsible for her until she is 12 years old, ac-
cording to the law. 
Q. I am talking about the condition of her back on Wednes-
day, August 21st. That was the result of your uplifted hand, 
wasn't itY 
.. Witness: What is the question f 
Q. Whatever that child's condition was on. Wednesday, 
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August 21st of this year, you are solely responsible for it, 
aren't you? 
A. You have never seen that kid's back. How do you know 
whether blood was oozing out of it or not 11 I whipped the kid 
the night before, and went on to work. .A.nd I did not beat 
any blood out of her. 
Q. Do you mean to tell this jury that th.ere were not marks 
and whelps on that little girl's backf 
A. I did not see that. 
Q. Made by a belt f 
A. I did not whip that kid with any belt. 
Q. How do you account for--if you care to ac-
page 88 ~ count for it-those marks, wbieh these ladies have 
testified were broad, something· like an inch wide, 
on her backY 
A. Were those ladies over there inspecting the child T 
Q. I am asking you if you care to account for how those 
marks got on her back? 
A. I have never seen them. 
Q. Do you deny that those whelps were on there Y 
A. Yes, sir, I do. 
Q. · In other words, you simply say that that child's back was 
all right, and was not harmed, on the 22nd of August, and 
was in a perfectly good condition °l 
A. That child was not cut and slashed up by me. 
Q. Now, it was further testified that from the child's knees 
up to her body it bore whelps and bruises. Did you put those 
there? 
A. Mr. Jones, they testified in the Police Court that the 
whelps and bruises were from her ankles to the top of her 
head. And I did not put them there. 
Q. Is that your only answer! 
A. I did not put any cuts or slashes or bruises on her back. 
Q. In other words your sole answer is-
A. It is no. 
(At this point the witness arose and left the witness stand.) 
The Court: Come back to the stand. 
By Mr. Jones: 
Q. If you get as mad as that-
A. I am not mad. 
page 89 ~ Q. Why did you leave the stand 1 
A. I thought you ,~ere don,3 with me. 
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Q. Do you deny that you are mad? 
A. No, I am not mad. 
Q. If you get as mad as that in the courtroom, what would 
you do to an innocent little child when there was nobody there f 
Mr. Mann: That is a matter of speculation. That is argu-
ment. 
Mr. Jones : Then, you may stand aside. 
Witness stood aside. 
Mr. Mann: I would like for Mr. Robbins to take the stand. 
Mr. Robbins: May it please the Court, Mr. Mann wishes me 
to testify in the matter of the limb which was taken from the 
tree referred to; and counsel thinks that it is proper, if I do 
so testify, for me to withdraw from the case; which I do at 
this point. 
Mr. Mann: All right. Now, go around and be sworn. 
Bv Mr. Mann: 
WILLIAM J. ROBBINS, 
sworn for the defendant. 
DIRECT EXAMINATION. 
.. Q. Mr. Robbins, you are a lawyer here in Hopewell, Vir-
ginia, and have been for some years 1 
A. Yes, sir. 
Q. Did you go out to the scene, where the trailer 
pag~ 90 ~ which bas been spoken of in this case was located, 
after the time of this alleged whipping? 
. A. Yes, sir. I believe it was immediately after the hearing 
in the · Police Justice's Court, on a Monday morning. Im-
mediately after hearing the testimony of the witnesses that 
it was a huge limb, I wanted to find out just what size limb 
it was; and I went there and encountered Mr. Lane, who was 
the :first witness on the stand here this morning. He was ' 
there, and he and I together went out to this tree, which stood 
near the place where the trailer was parked; and we both 
there examined· the tree and found where one switch had been 
broken from it. 
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Q. Did you examine the tree to determine whether or not 
that was the only place on that tree that showed any evidence 
of anything having been broken or cut from it Y 
A. We looked the tree over thoroughly and could not find 
any other limb that was broken or cut. 
Q. Did you make any effort afterwards to cut above the 
place where the switch had been broken from the three, so as 
to have that piece of the limb accessible to be put in evidence 
hereY 
A. Yes, sir. 
Q. (Referring to exhibit) Now, is this the limb that was cut 
off·/ 
A. Yes, sir, it was cut with a sharp knife above the broken 
place. After .my first look at the tree on that day, Mrs. Car-
penter was released from jail and I went there 
page 91 ~ again and she showed me th:Ls switch, which she 
had in the trailer all of the time (indicating switch 
attached to the limb referred to). 
Q. Now, will you detach that switch from the one that you 
cut from the tree? 
A. (The switch, which was attached to the limb with Scotch 
tape, was detached by the witness, and the witness said): 
Mrs. Carpenter, after she had been released from jail, showed 
me that switch, and I noticed the peculiar manner in which 
it was peeled off; and I noticed practically the same kind 
of peeling on the part that remained on the tree. . 
Q. Now, will you show it to the jury. 
A. (The witness did as requested and said) : Apparently a 
little of the switch had been broken off here, and the leaves 
stripped off. You can see how it was broken off. This large 
part remained on the tree two or three weeks later, and that 
is why the leaves are still green on it. 
Q. Can you tell how the switch, at its end, happened to be 
broken off? 
A. Yes, sir, I believe it was some time last week you and 
I were interviewing Mrs. Carpenter, at the trailer, and you 
were anxious to determine whether or :not a switch of that 
size would raise a whelp; and you took off your coat and rolled 
your sleeve up and asked me to strike you on your arm with 
the switch, and I struck you a couple of times; and vou asked 
me to strike you harder, and the third time I struck you the 
switch broke. 
page 92 ~ Q. Did it show any marks on my arm T 
A. Yes, sir, yon h_ad three whelps from it. 
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Q. Did you have occasion to observe the condition of the 
child here some days after the alleged whipping! 
A. Yes, sir, it was on the Sunday following the l\fon~y on 
which M.r. Carpentei· had the hearing in the Police Justice's 
Court. It seems that l\Ir. and Mrs. Carpenter had been ad-
vised that the little child was trying to locate their trailer; 
and I advised them-
Mr. Jones: I object to that. 
By the Court : 
Q. Did you see the ehild f 
A. Yes, sir. 
By Mr. n,:lann: 
Q. You saw the ehild T 
A. Yes, sir. 
Q. ·where did you see her! 
A. At the trailer. 
I. 
I ' ..... 
Q. Did you observe anything with regard to any whelps or 
bruises or .anything of that sort on her body? 
.A. Yes, sir, I looked the child over thoroughly-the parts 
not covered by her clothing-because that was the first and 
only time I had seen the child; and I was unable to discern 
any marking whatsoever at that time. It was nothing more ~ 
than you have observed on the. child's body today here in 
court. The child had on short dresses, above her knees, and 
there was no observable mark on her whatsoever. 
page 93 } . Q. A Mrs. Green testified in this case, and she 
was asked if, in a conversation with you, she did 
not make the statement that the child was the most unruly 
child she ever saw. I will ask you did ·she make that .statement 
or not? 
A. Yes, sir, Mrs. Green did make that statement. 
CROSS EXAMINATION. 
By M!r. Jones: 
Q. You have been counsel in this case up to a few minutes 
ago., haven't you! 
A. Yes, sir. 
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Q. And ·you have been very much interested in, the defense 
of the case? 
A. Yes, sir. 
Q. Have you any idea whether or not that is the switch 
with which the child was whipped Y 
A. I am convinced that it is the switch that was broken. off 
of that tree; and it is the switch that was handed to me by 
the Carpenters. . 
Q. It was handed to you by Mr. or Mrs. Carpenter? 
.A:. I do not know. They both pulled it out at the same time. 
Q. Didn't you testify on your direct e:x:amination that Mrs. 
Carpenter handed you that switch? 
A. I do not recall whether I said MrH. Carpenter handed 
it to me or not. 
Q. You have forgotten that this soon, have you Y 
A. She may have handed it to me. 
Q. Which one did give it to you! 
page 94 ~ A. I have just stated that I did not recall that. 
Q. Now, when did you see ,;his child? 
A. On the Sunday fallowing the Mond2,y on which the hear-
ing was had in the Police Court. 
Q. Have you any idea when that was? 
A. Well, Thursday was the 22nd of August, Friday was the 
. 23rd, Saturday was the 24th, Sunday was the 25th, and the 
hearing was on Monday. That would be the 26th. 
Q. ·was the hearing on that Monday Y 
A. It was on a Monday after the arrest. 
Q. And then when did you see her Y 
_A. The first Sunday after the Monday morning when the 
Police Court hearing was had. 
Q. In other words, the hearing was held the first Monday 
after the arrest Y 
A. That is right. 
Q. And. then you saw her a week later? 
A. Yes, sir, lacking one day. 
Q. When was the child taken a way f:wm the Carpenters 6l 
A. It was about the 22nd of August, I understand. 
Q. And when did you first see the child Y 
. A. That Sunday at the trailer, after Mr. Carpenter had 
come down to get me to represent him. 
Q. I just want to know when you saw the child. What date 
did you see· herY 
A. It was, I think, the first week in September. (Referring 
to calendar) That would be Sunday, September 1st .. 
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Q. And the child had been taken away from the 
page 95 } Carpenters some week or ten days prior to that 
time? · · 
A. Yes. 
Q. Then, how did it come about that you saw the child at 
the Carpenter traile,r ! 
A. Because Mr. Carpenter came down and told me that the 
child was at his home. 
Q. And did you go there Y · ' 
A. Yes, sir, because Mr. Carpenter carried me there in his 
automobile. 
Q. Who was .there? . 
Answer: Mr. and Mrs. Carpenter and Agnes and two other 
Ii ttle girls. 
Q. No other grown people? 
Answer: Mr. Carpenter had a brother visiting him there 
at the time. 
Q. When you made the examination of this child did you 
look on her back Y 
A. No, sir. 
· Q. Did you look from the knees up to the body t 
A. Yes, sir, as far as I could see in the child's movements. 
around. 
Q. How far was thaU Would you indicate iU 
A. The little child was on a bicycle and her dress would fly 
up and I could see above the knees. 
Q. HowmuchY 
A. I could not tell, but almost up to the little 
page 96. r child's buttocks. 
Q. Would you tell the Court that there were no 
whelps .or marks on the child's legs Y 
A. I was unable to see them. 
~- You did not go to the child to make an examination of 
her! 
A. No, sir. 
Q. How far were you away from herT 
A. Sometimes I could touch her, and sometimes as far as 
from me to you (indicating about 6 or 7 feet); and then some-
times as far as from me to the jury box (indicating about 
20 feet). 
Q. You just saw the child riding on a bicycle Y 
A. Yes, sir, and also in the presence of Mr. and Mrs. Car-
penter when the child was sitting on Mrs. Carpenter's lap. 
Q. You did not make an examination of the child 7 
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A. No, sir. 
Q. You heard the testimony of the witnesses in the Police 
Court! 
A. Yes, sir. 
Q. You heard the testimony that there were bruises from 
the knees up to the body, and whelps on her back! 
A. Yes, sir. 
Q. And you did not have any doctor, or any per.son whatso-
ever, to make an examination of her to d.etermine that fact t 
. A. How could I! 
page 97 } Mr. Jones : I asked you whether you did. 
, ¥r: Mann: Let him answer the question. 
Mr. Jones: I submit that this man is a lawyer and knows 
how to answer the question. 
1\b·. Mann:· Then, I object. 
The Court: The witness can answer the question. 
By Mr. Jones: 
Q. Did you have any disinterested party to make an exami-
nation of this child when it was in the custody of your clients¥ 
A. No, sir, because she was not legally in the custody of 
them. The little child had come away from the home where 
the Welfare Department had placed her. That was the reason 
· that Mr. Carpenter came to me to get advice. 
Q. Was that the only reason you did not have an exami-
nation made of her by a disinterested third party 1 
A. My r-eason was because the Court refused io let the child 
come into court upon my request. l would have had that done 
at the preliminary bearing. The cl;tlld was not there. And I re- . 
quested the Court to have the child preE.ent. And you know 
that the Court denied that request. 
Q. Yom· clients had the cusdiody of tru~ child there on this 
Sunday! 
A. No, sir, she was a trespasser. . 
Q. Call it what you will, there ar:e a plenty of honest, up-
right, impartial people-nice neighbors; ladies and men-
that you 1CGru!d hav.e had to ex.amine this ehl1d if 
page 98 } you and your ,clients had bt:ilieved she was not 
cruelly whipped. Is that a fact? 
A. If I had feH that I had autho1ity to do so, I oould have 
done that, but the child had iheen taken out of the possession 
and custody of the Carpenters, and I fel1~ that I had no right 
to do that. 
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William J. Robbins. 
Q. If you had had any idea yourself that this child had 
not been cruelly beaten, why didn't you look at her baekT 
Witness: Repeat the question. 
Q. I asked you, in the name of common fairness and com-
mon justice, if you had any doubts about this child being 
cruelly and unmercifully beaten, why didn't you e~amine 
herf 
A. I did have my doubts about it, and I still have my doubts 
about it, but I felt at the time that I had no right to do it. 
Q. You felt that you did not have a right to look at her back, 
but you did have a right to stand off at a distance and gaze 
on her? You felt that you bad no right to look under her 
dress to determine whether she had been bruised or not f 
A. No, sir, I did not. 
·witness stood aside. 
Mr. Mann: That is the case. 
Mr. Jones : That is the case. 
page 99 ~ INSTRUCTIONS. 
The following instructions were granted by the Court: 
Instru.ction No. J. 
The court instructs the jury that a parent or one standing 
in his place may be criminally liable as to assault and battery 
if he exceeds or abuses· ·his authority to con~ect a child and in-
flicts corporal punishment which exceeds the bounds of due 
moderation in the measure of it or in the instrument used for 
the purpose. 
J,n.struction No. 2. 
The court instructs 'the jury that if you find the defendant 
guilty you will fix his punishment at a fine not exceeding 
$500.00 or by confinement to jail not exceeding twelve months, 
or both in your discretion. 
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Instruction A. 
The Court instructs the jury that the burden is on the Com-
monwealth to prove the guilt of the accused beyond all reason-
able doubt. The law presumes the accused. to be innocent, and 
such presumption follows him throughout the whole trial and 
applies to every stage thereof. Although the jury may have 
believed when the Commonwealth closed its case, that the ac-
cused was guilty beyond all reasonable doubt, still if, having 
heard all of the evidence in the case, the jury have a reason-
able doubt of his guilt, they must give him the benefit of such 
doubt and find him not guilty. 
Instruction B. 
The Court instructs the jury that mere suspicion 
page 100 ~ is not proof and a verdict of not guilty does not 
mean that there is no evidence against the accused, 
but only means that his guilt has not been proved within the 
precise and narrow limits laid down by law. 
Instructions Nos. 1 and 2 were offerod by the Common-
wealth and instructions A and B were offared bv the accused. 
The accused objected and excepted to the giving "'of instruction 
No. 1 on the ground that it did not correctly state the law 
and that one standing in the place of a parent may inflict cor-
poral punishment which exceeds the bo·mds of moderation 
without being amenable to prosecution; and further that the 
instruction is misleading. 
The accused offered the following thrE,e instructions C, E 
and D: 
Instruction C 
The Court instructs the jury that unless they believe from 
the evidence .. beyond all reasonable doubt that the accused 
whipp~d the child and thereby endangered her life or health 
or caused her permanent injury, they must render a verdict of 
not guilty. 
Instruction E. 
The Court instructs the jury that the accused had the right 
to determine the kind and extent of punfahment administered 
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·to the child and cannot be held liable to conviction for whip-
ping the child simply because the whipping was more severe 
than the jury deems necessary under the circumstances ; and 
the jury must acquit the accused unless they fur-
page 101 ~ ther believe from the evidence beyond all reason-
able doubt that the punishment was excessive and 
that in whipping the child, the accused was not acting in good 
faith, but to satisfy his own evil passions. 
Instruction D. 
The Court instructs the jury that the accused stood in 
the relation of a parent to the child under his care, and had 
all a parent's prerogatives with regard to the correction of 
such child. He was the sole judge of the necessity of the exer-
cise of his disciplinary right and of the nature of the cor-
rection to be given, and the mere fact that the whipping he 
gave the child may appear to the jury to be unnecessarily 
harsh or severe does not make his conduct punishable in a 
Court of law .. As long as he acts in good faith, honestly think-
ing that what he does is for the benefit of the child he is with-
in his prerogative and the law will not interfere. The ac-
cused cannot be convicted in this case, unless the jury believes 
from the evidence beyond all reasonable doubt that the punish-
ment was excessive, that it was inflicted with malice, and with-
out a motive to correct the child. 
Instruction C was first offered and refused by the· court, 
thereupon the accused offered instruction E which was refused 
by the court and thereupon the accused offered instruction 
D, which was refused by the court. • 
The accused excepted to the actions of the court in re· 
fusing each of the said instructions on the ground that they 
correctly stated the law, were applicable to the facts of the 
case and should have been given. 
page 102 ~ I, J. Jordan Temple, Judge of the .. Circuit Court 
of the City of Hopewell, Virginia, do certify that 
here ends the stenographic report of the testimony, the in- , 
structions given and refused, and the objections thereto, and 
the other instances of the trial of the case of the Common-
wealth of Virginia v. Walter Carpenter on a warrant for a 
misdemeanor in the court afore said~ and that the foregoing 
testimony is all of the testimony introduced before the jury 
at the trial of the said case except a switch and a portion of 
a limb, both of which are referred to in the testimony of 
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William J. Robbins, a witness for the acc::used, which the ac· 
cused sha~ have the right to produce before the Supreme 
<Jonrt of Appeals of Virginia on his application for a writ 
of error,·. and, if such writ be granted, at the hearing of the 
case by the said Court. · 
Dated this 10th day of December, 1946. 
l. J. TEMPLE, 
Judge of the Circuit Court of the City of 
Hopewell, Virginia. 
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